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Surrogacy: A commentary on the Contemporary Practise 

                                                   Dr. Deepak Upadhyaya1 and Jayanta Dhar2 
Abstract  

The contemporary practise of surrogacy agreement is resurrection of an age old social 

arrangement often practised in clandestine fashion in order to address infertility. However, 

accommodating the age old private practise of surrogacy in the contemporary legal 

framework requires adequate addressing of numerous socio-legal aspects of current human 

society harmonising interests as well as responsibilities of all the stakeholders. After all 

surrogacy can have potential socio-legal implications upon the very basic unit of the society 

i.e. family and marriage which every nation is obliged to protect and promote. On the 

contrary blindly shutting down such a practise would be an overtly parentalistic approach of 

state towards women and disables persons. While the situation remains foggy in lack of 

adequate research and maturity of legal knowledge to address the hidden aspects of 

surrogacy, monetary motivations and unfettered market dictates had already been in its way 

to exploitation of the most revered values of human society i.e. commoditisation of child and 

motherhood. Time has arrived when state policies must take their call and regulate surrogacy 

in consonance with well established legal principles of adoption law since they both shares 

good number of similarities. While reproductive right do not posit any positive state 

obligation a welfare state cannot deny its negative obligations towards its citizens within the 

parameters of margin of appreciation.  

Keywords  

Genetic tie, adoption, surrogacy agreement, transnational surrogacy, assisted reproductive 

technology 

SSurrogacy: A commentary on the Contemporary Practise 

The word surrogacy3 is a derivative of the word substitute. Today surrogacy has been a 

matter of debate around the globe and Nations are widely divided among themselves 

                                                           
1 Assistant professor, Department of JMC, Tripura University 
2 Faculty of Law, Tripura University 
3 Surrogacy agreement is a legal arrangement covered by contract law wherein a surrogate mother consents to 
gestate and deliver a baby for a commissioning couple facing medical crises of infertility in lieu of a 
consideration that may be compensation or love and affection. The current practice promotes only gestational 
surrogacy. Once the baby is born the surrogate mother shall have no parental claim or claim of custody since she 
relinquished such claim prior birth of the child.  
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regarding their legal approach towards the practise of surrogacy arrangement. While there are 

adequate international legal standards to guide alternative means of having or finding family 

like the institution of adoption4 there is yet no such international legal standard to address the 

wide variety of practise of surrogacy arrangement conducted in different nations. This makes 

surrogacy a matter of concern because of the severe socio-legal consequence of such practise 

on the society. There was a time when a number of nations were shutting their doors towards 

the prospects of surrogacy due to the fact that they perceived such practise as inherently evil. 

However with time it was evident that a well regulated surrogacy arrangement does have 

some good prospects in addressing some of the very basic and cardinal constitutional as well 

as human rights trending in the contemporary society. Thus the outlook towards surrogacy 

started shifting gradually from rejecting to regulating.  

The present paper shall therefore be an endeavour of address and explore some of the crucial 

dimension of surrogacy arrangement so as to rationalise and harmonise such practise in the 

present context and in the contemporary society. While surrogacy arrangement stands as one 

of the most contentious aspects of the present right and responsibility based society it has its 

roots deeply engraved in the very early history of human society5. Thus before digging deep 

into the legal relevancy of the contemporary practise of surrogacy arrangement it becomes 

essential to trace the social justification of such practise in the history of human society. Even 

though it is hard to anticipate the exact evaluation of the practise of surrogacy arrangement in 

human history due to lack of adequate documentation but then it is not hard to anticipate that 

surrogacy arrangement evolved as a response to one of the eminent social crises.6 Every 

human society perceived the need of procreation as the means of perpetuation of the human 

society and had accordingly formulated institutions of marriage. The institution of marriage 

evolved as a standard unit of society that not only regulated the sexual behaviour of human 

society but served a very fundamental role of procreation and progeny which every society 

portrayed as an individual duty, either in a sacrosanct fashion or in a secular way.  

While a fundamental prospect of the institution of marriage was procreation, not all marriage 

institution were fortunate enough to be blessed with progeny and thus had to face social 

                                                           
4 Hague convention on protection of children and co-operation in aspects of inter-country adoption, 1993; 
Declaration on social and legal principles relating to protection and welfare of children with special reference to 
foster placement and adoption, nationally and internationally, 1986 
5 Biblical reference, story of Abraham, Sarah and Hagar, story of Jacob, Rachel and Leah, see also Code of 
Hammurabi and code of Lipit-Ishta,   
6 Biblical reference, Story of Judah, Onan and Tomar 
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wrath like social exclusion, violence, neglect, humiliate and sometime even breakdown of 

marriage. Society, too, was concerned about the crises of infertility that can jeopardise the 

well established concept of continuity of family and hence there are numerous historic 

references of human endeavour to decode the secrets of infertility.7  In lack of adequate 

scientific knowledge the society, therefore, had either to trust their respective supernatural 

powers or curve out some alternative social means or arrangement8. Adoption and surrogacy 

arrangement are nothing but such alternative means that can address the social crises of 

infertility or childlessness without failing the institution of marriage. While adoption is a later 

version in most human society, surrogacy arrangement in some form or other had some 

remarkable presence. This was because it was surrogacy arrangement alone that was fit to 

address to social conviction of continuity of blood line and genetic related child. Adoption, 

from this context does stands next to the prospects of surrogacy arrangement.  

Surrogacy, at its very inception, was a mere socially approved arrangement concluded by the 

elders through private and familial decision in order to maintain the bloodline of a family by 

compromising the fidelity of the exclusive union of marriage. Now such compromise was 

solely subject to the purpose of procreating a progeny and not for any other urge of the 

parties of marriage or the third party volunteering the process of procreation.9 Surrogacy, 

therefore had prospects till marriages were betrothed by the elders and society was under 

deep conviction of genetic continuity. However, with the advent of the concept of nuclear 

family, and the availability of adoptable child following the World Wars, craving for 

traditional social practises like surrogacy and blood line continuity started fading away and 

the institution of adoption started prospecting. Apart from this, societal enlightenment with 

ideologies that promotes egalitarian philosophies did not go well with the traditional method 

of private practise surrogacy arrangement owing to its inherent nature of women subjugation 

and genetic overemphasis.  

The contemporary practise of surrogacy agreement can be termed as a revival of the age old 

surrogacy practise, under the banner of assisted reproductive technology (hereinafter ART). 

As it has already been mentioned earlier, human society, since realisation of the social crises 

of infertility, had been endeavouring for scientific understanding of the process of human 

                                                           
7 Johnstone., Donald Robert, The History of Human Infertility, Fertility and sterility Vol. 14, No. 3, 1963, P. 
216-272 
8 Niyog practice of India, Sororate and Levirate Union practiced across the globe 
9 Kane, Pandurang Vaman., History of Dharmasastra (Ancient and Medival religious and Civil Law), Vol. 2 part 
1, Bhandarkar Oriental Research Institute, Poona, 
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reproduction and fertilisation. ART is the culmination of all such endeavour when human 

society shifted it faith from supernatural powers and alternative social arrangements to 

scientific efforts and understandings. At the very inception human society regarded males to 

as seed owner and harvester and compared females with fertile soil giving male proprietary 

right over the field and grain or women and children.10 Thus endeavour of the society in 

understanding human fertilisation goes through certain phases that included understanding 

and extracting human gametes, process of fertilisation of human gametes in utro and then in 

vitro and transfer of fertilised embryo in womb.11 In context of the present discussion two 

aspects of ART becomes crucial to mention i.e. Artificial insemination (hereinafter AI) and 

In Vitro Fertilisation (IVF) while understanding the contemporary practise of surrogacy 

arrangement.  

Revival of the contemporary practise of surrogacy arrangement started with AI, wherein if it 

was found that the husband fails to contribute required gametes, then with his consent the 

wife is impregnated with the fresh sperm of a third party volunteer either privately or under 

adequate medical supervision. In the similar way if the wife fails either to contribute required 

gametes or she runs fatal risk in pregnancy or repetitive failure in conception and delivery of 

live baby, a surrogate mother may be impregnated using sperm of the husband with consent 

of the wife through AI. Here the surrogate mother shall agree to gestate, birth the baby and 

relinquish her parental claim in favour of the couple surrendering the child to them. Here the 

surrogate mother remains the genetic mother of the child as well. Thus surrogacy 

arrangement conducted through the process of AI is also known as partial surrogacy 

arrangement. The commissioning mother shall therefore have to adopt the chid so born 

following her consent. IVF is the next phase of AI and is much more complicate and 

advanced. Under this process the gametes of the commissioning parents are extracted and 

fertilised in a Petri dish to retrieve an embryo which is then implanted in the womb of a 

surrogate mother. Here, however, if the commissioning mother fails to contribute eggs than a 

donor’s egg is fertilised by the husband’s sperm with consent of the wife and in cases where 

the husband fails to provide required sperm then wife’s egg is fertilised by donor’s sperm 

with consent of the husband.  
                                                           
10  Carroll., Michael, The road to 1978-a brief history of fertility research,  available at 
http://www.biochemist.org/bio/04003/0004/040030004.pdf  
see also, Lopata.. Alex, History of egg in embryology, Journal of Mammalian Ova Research, 26(1):2-9, 2009 
11 Johnston., Donald Robert, The history of human infertility Fertility and Sterility, Vol. 14, No. 3, 1963 
See also Clarke., Gray N., ART and History, 1678-1978, Human Reproduction, Volume 21, issue 7, 2006, pp. 
1645-50 
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Thus, revival of surrogacy arrangement under the banner of ART, at the initial stage, reduced 

such arrangement into a mere medical treatment overlooking its socio-legal implications.12 

This finally resulted to evolution of the concept of surrogacy agreement. The surrogacy 

arrangement under ART was a very new concept hard to be harmonised under the 

traditionally established family laws and civil law codes as a result most nations were 

hesitating to regulate or address such practise with adequate law at the earliest. Most nations 

promote the idea of mater est principle 13  and pater est principle 14  in determination of 

parentage. According to the mater est principle the birth mother who gestates the child is the 

legal mother in the eyes of law, while according to the pater est principle if a child is born out 

of a wedlock or a marriage like relationship then the husband shall be the legal father of the 

child unless the contrary is proved. However surrogacy arrangement under ART provides a 

whole new idea wherein the surrogate mother is not the legal mother and her husband is not 

the legal father. Here it is not the genetic tie rather the consent that determines the parentage. 

Apart from this the current trend is to replace partial surrogacy arrangement with full 

surrogacy arrangement i.e. surrogacy through IVF wherein the surrogate mother or her 

husband is prohibited to make any genetic contribution.  

While there was a legal gap in regulating surrogacy practise, it remained within the domain of 

private law and soon resorted to the readily available framework of contract law.15 Surrogacy 

arrangements became surrogacy agreement and such practises were than arranged on the 

dictates of monetary motivations as considerations in lieu of promise to surrender of the 

child. This eventually ended up with the evolution of commercial surrogacy arrangement.16 

Advocates of surrogacy markets propagated commercial surrogacy as a win-win situation 

wherein the surrogate mother in realisation of her reproductive rights earns out a fortune by 

                                                           
12 Brazier committee report; see Surrogacy: Review for Health Ministers for the current arrangements for 
payment and regulation, Report of Review Team, 1998. 
13 Mater Semper Certa Est principle followed in nations like Australia, Belgium, Canada, Chile, Croatia, Czech 
Republic, Denmark, Dominican Republic, El Salvador, Finland, German, Guatemala, Hungary Ireland, Israel, 
Japan, Latvia, Madagascar, Mauritius, Mexico, Monaco, Netherland, New Zealand, Norway, Philippines, 
Poland, Romania, Serbia, Slovakia, Spain, Sweden, Switzerland, Thailand, Turkey and Uruguay   
14 Pater is est quem nuptiae demonstrant primarily followed in Republic of Korea and Japan 
15 Surrogacy Agreement as a private legal instrument started popularizing in USA under the initiative of Noel P 
Keane, father of modern surrogate mother agencies  
16 Commercial Surrogacy arrangement is a contract of Surrogacy wherein the surrogate mother is paid in excess 
to the expenses she incurred in pursuance of the Surrogacy as consideration to her promise of gestating the child 
and relinquishing her custody and parental claim over the child in favour of the commissioning mother. 
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fulfilling her promise and blessing the childless couple with a child.17 While this becomes 

true only when the consent of the surrogate mother is free, prior informed consent rather than 

a desperate decision of a socio-economically and educationally vulnerable woman for her 

survival, 18  the Marxist view regards such commercialised practise as an inherently 

exploitative mechanism.19 Apart from this while a fraction of feminist regards commercial 

surrogacy as a means of women empowerment another fraction yet regards that such practise 

eventually feeds the age old patriarchal notion of genetic preference over gestational role.20 

On the other hand, some of the human right document criticising commercial surrogacy 

advises that monetisation and unregulated practise of surrogacy would eventually lead to sale 

and trafficking of child.21  

At present surrogacy arrangement is a universal fact denial of which can amount to rejection 

to the trending constitutional and human right concepts of reproductive right and procreative 

liberty.22 Robertson addressed that reproductive right is a composite right. This view based 

the whole process of procreation into three phases i.e. parentage by genetic contribution, 

parentage by gestation and parentage by rearing up the child. 23  Thus one can realise 

reproductive rights either in a composite manner or by simply realising and one of the 

element leaving the others. International human right conference also promoted the idea of 

reproductive rights making the nation states obliged to refrain from interfering with 

realisation of reproductive rights without compelling state interest.24 Apart from this today 

reproductive right is regarded as a basic civil right that is protected by right to privacy and 

                                                           
17 Lieber, Katherine B., Selling the womb: Can the feminist critique of surrogacy be answered? Indiana Law 
Journal, Vol. 68:205 
18 Dworkin, Andrea., Right Wing Women: the Politics of Domesticated females (the women press) 
19 Oliver, Kelly., Marxism and Surrogacy, Hypatia, Vol. 4 No. 3, Ethics and Reproduction, (Autumn, 1989) 
pp.95-115 
20 Rothman, Barbara Katz., Reproductive Technologies and Surrogacy: A Feminist Perspective, Creighton Law 
Review, Vol. 25, 1991-192 
21 Human Rights Council, General assembly, United Nation, Report of the special Rapporteur on the sale and 
sexual exploitation of children, including child prostitution, child pornography and other child sexual abuse 
material, A/HRC/37/60, 2018 
22 Gostin, Larry., A Civil Liberties Analysis of Surrogacy Arrangements, Law, Medicine and Health Care, 
Volume 16: 1-2, Spring 1988, pp. 7-17 
23 Robertson, John A., Procreative Liberty and the control of conception, pregnancy and child birth, Virginia 
Law Review, Vol. 69:3, 1983; See also Robertson, John A., Non coital Reproduction and Procreative Liberty; 
Procreative Liberty and Harm to Offspring in Assisted Reproduction; Procreative Liberty In The Era Of 
Genomics; Procreative Liberty and Harm to Offspring in Assisted Reproduction.  
24 International Conference on Human Rights, Tehran, 1968, see also International Conference on Population 
and Development, Cairo, September, 1994; see also The United Nations Fourth World Conference on Women , 
Beijing, China, 1995 
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right to life and liberty owing to which restricting surrogacy based on ART can be rightly 

regarded as discrimination against disable person i.e. infertile person. 25  Moreover even 

though there is no uniform approach towards practise of surrogacy around the globe but all 

most all cases such practises are explicitly limited for medical reasons alone and not for 

convenience.  

While procreative liberty and reproductive self-determination happens to be an essential 

justification of the practise of surrogacy arrangement it is not hard to anticipate that 

unregulated commercial practise of surrogacy posits some socio-legal real threat. Thus the 

next remarkable phase of development evident in the analysis of the contemporary practise of 

surrogacy is regulation of surrogacy and non-commercialisation of surrogacy rather than 

rejection of surrogacy practise. Since time immemorial surrogacy remained a clandestine 

practise and the same continued even in the era of ART for quite a long time under the 

private law i.e. contract law. But than in the present society it is hard to overlook the socio-

legal and ethical implication of such practise. The scenario of United Kingdom, United States 

of America and India credits a mention in this context. In UK the Warnock committee26 

addressing surrogacy arrangement recommended for a total ban of such practise and 

proscribed any form of assistance to such practise. The UK government, following the 

infamous Baby Cotton Case27, formulated surrogacy law28 and ART regulation29 where it 

banned commercial surrogacy and proscribed any participation or assistance or service to 

commercial surrogacy. UK thus became the first nation to formulate and regulate surrogacy 

rather than banning it in totality.  

Apart from this the UK government kept surrogacy an unenforceable agreement wherein the 

commissioning parent has either to follow adoption or go through court procedure for 

parental claim under the ART law.30  It is interesting to note that the brazier committee 

addressing the surrogacy practised after almost one and a half decades of Warnock 

committee, recommended to proscribe commercial surrogacy, keep such practise 

unenforceable, and make even more comprehensive surrogacy regulation and for adequate 

                                                           
25 See Grisworld vs. Connecticut, Skinner vs. Oklahoma, Mayer vs. Nebarka, Eisenstadt vs. Baird, R. Rajagopal 
vs. State of Tamil Nadu, Govind vs. State of Madhya Pradesh,  
26 See Department of Health and Social Security Report of the committee of inquiry into Human Fertilization 
and Embryology HMSO: 1984Cmnd.9314 (Warnock Report) 
27 Re C (A Minor) (Wardship: Surrogacy)[1985]{aka the baby cotton case} 
28 Surrogacy Arrangement Act 1985 
29 Human Fertilization and Embryology Act 1990 
30 Foxcroft, Lynne., Surrogacy – Warnock and After, Medical Law International Vol. 2, 1997  
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accreditation of the ART clinics and surrogacy service agencies.31 Like UK, India also earned 

a reputation for being one of the most favourable fertility tourism hubs and finally ended up 

with infamous transnational surrogacy cases like the Baby Manji case32 and Jan Balaz case33. 

India hosted a large number international surrogacy arrangements and this was not just for the 

low cost and good medical service rather it was because the Indian legal framework makes it 

a surrogacy friendly jurisdiction.34 However India to had to change its surrogacy policies and 

followed the age old law commissions’ recommendation35 for regulating and proscribing 

commercial surrogacy. In addition the latest surrogacy bill of India bans foreign nationals 

from engaging in surrogacy in India.36  

On the other hand the legal framework of United States addressing surrogacy is in total flux. 

There is a wide variety of legal approach of different states of USA towards surrogacy in lack 

of any uniform and accepted federal law on the said subjects.37 However, most states of UK 

are gradually harmonising their legal approach either by state act in some cases or by judicial 

precedents in most cases. Most states are following policy of banning participation as well as 

assistance of commercial surrogacy and some states even penalises such act. Apart from this 

many of the states made surrogacy unenforceable in the court of law while others laid down 

policy of pre-birth approval from court prior to initiation of the surrogacy. States laid down 

variety of criteria for participants of surrogacy as well as licensing and accreditation process 

for the ART clinics and surrogacy service agencies lacking which commissioning parents will 

not be in a position to establish their legal parentage. However, in lack of a uniform 

surrogacy model across the states of USA it is not impossible to consider hypothetically a 

legal case of mini transnational surrogacy i.e. inter-state surrogacy dispute.  

Analysis of the contemporary practise of surrogacy agreements therefore makes it aptly clear 

that surrogacy should no more be left in the domain of private law and state must formulate 

comprehensive and moderate surrogacy regime so that neither the key players i.e. the 

                                                           
31 Surrogacy: Review for Health Ministers for the current arrangements for payment and regulation, Report of 
Review Team, 1998. 
32 Baby Manji Yamada vs Union of India & Anr the supreme court 
33 Jan Balaz vs. Anand Municipality and 6 othrs 
34  See Indian Medical Council (hereinafter ICMR) in 2005 and Assisted Reproductive Technologies 
(Regulation) Bill 2008. 
35 Law Commission of India, 228th Report, ‘Need for Legislation to regulate Assisted Reproductive Technology 
Clinics as well as the rights and obligations of the parents to surrogacy’, 2009 
36 The Surrogacy (Regulation) Bill, 2016 
37 Hinson, Diane and Maureen and Mcbrien, Surrogacy across America, Defending Liberty pursuing justice, 
American Bar Association, Family Advocate, Vol. 34, No. 2 (Fall 2011). 
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commissioning parents and surrogacy service agencies have unfettered power nor they have 

to take the practise underground. 38  Apart from this the surrogacy law must share the 

underlying principles of the international legal standards that are mandated in case of the 

practise of adoption both domestic as well as international.39 Both surrogacy and adoption 

shares certain common peripheries and perils and hence both should adhere common 

principles like ban of commercial practise, supervision of government authorities, 

accreditation and licensing of the involved individuals, bodies or agencies, government 

committee or adjudicatory body specifically established or empowered to ensure good 

practise, only post birth parental orders, screening and counselling of the participants etc. 

Lastly, there has been a debate regarding pre-birth parental order versus ex post facto parental 

order i.e. after birth parental order, wherein the current trend is towards the later one.  

Another contentious aspect of surrogacy practise is the perception that whether surrogacy 

agreements should be enforceable or not. 40  Denying enforceability is often argued as a 

parentalistic state attitude towards women’s competency in entering into a contractual 

relation. Apart from this, denying enforceability also leads to the commissioning parents in a 

stage of uncertainty and so for the child until its legal is decided and settled. Even though the 

situation seems to be tricky but there are indeed rational explanations. First of all, if 

surrogacy do not create gender bias i.e. prefer genetic over gestation, by the act of gestation 

the surrogate mother does have a share of parental claim over the child like that of the 

commissioning parents. After all, in ART it is rather the intention and consent and not the 

genetic tie that remains determinant in deciding legal parentage. Secondly, comparing the 

pre-birth parental claim relinquishment of surrogate mother in alignment with that of the 

gamete donor would lead to a wrong understanding of the whole process of carrying a child 

in pregnancy. Even though many surrogacy policies requires that surrogate mother should 

have a living child so that she may be in a position to provide free, prior informed consent but 

in reality it is not hard to anticipate that a gestating mother may grow such a mental bonding 

with the child during the long period of gestation that she may lament and curse her earlier 

position.  

                                                           
38 Ramsey, Joanne., Regulating Surrogacy – A contravention of Human Rights, Medical Law International, 
2000, Vol. 5, pp. 45-64 
39  Smolin, David M., Surrogacy as the sale of Children: Applying lesions learned from adoption to the 
regulating of the Surrogacy Industry’s Global Marketing of children, Pepperdine Law Review, Vol. 43: 265, 
2016 
40 Field, Martha A., Surrogacy Contracts- Gestational and Traditional: The argument for non-enforcement, 
Washburn Law Journal, Vol. 31, 1991 
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One more recent aspect of surrogacy practise is about rights of the child which are often 

overshadowed. While socio-legal implication of surrogacy like commoditisation of child and 

sale or trafficking of child can be rightly checked by banning of commercial surrogacy and 

by documentation and defining of the payment or remuneration to surrogate mother in 

altruistic surrogacy, there are yet certain grey areas that calls for adequate address.41 In cases 

where the birth mother is allowed to remain anonymous or where birth certificate do not 

reflect surrogacy or surrogate mother the child may not face paucity in parental care but then 

it will be deprived of one of its essential legal right i.e. right to know ones origin which forms 

a part of an individual’s identity. 42  Another yet important legal aspect of unregulated 

contractual commercial surrogacy is that in the name of surrogacy the established norms of 

adoption may be defeated.43 It may so happen that a child do not have genetic tie with any of 

the commissioning parent but because they initiate the surrogacy so they will get the parental 

order instead of following the adoption process. In such a case the established norm of 

adoption i.e. ban of commercial transaction shall be defeated under the veil of surrogacy in 

the name of compensation to surrogate mother.  

Lastly, international surrogacy arrangement is yet another very contentious dimension which 

is again due to the wide variety of legal approach of different nations towards the practise of 

surrogacy in lack of any adequate international legal standard or guidance. The scenario is 

quite similar like that of the situation prevailing USA addressed earlier. Based on the legal 

approach towards surrogacy nations can range from surrogacy friendly jurisdiction or 

permissive states to prohibitionist states. Nations that are regarded as surrogacy friendly are 

basically those that impose minimum surrogacy regulations or when lack of regulation is 

interpreted as surrogacy permissibility by court or state authority. Some of the common 

features of surrogacy friendly jurisdiction include permission to commercial surrogacy, 

surrogacy agreements enforceable in court of law, pre-birth approval of agreement or parental 

order before initiating of surrogacy agreement, registration of child’s birth certificate with 

name of commissioning parent automatically, no restriction on for-profit surrogacy service 

agencies and commercial advertisements, private or minimum restriction on ART clinics 

                                                           
41 Tobin, John., To prohibit or permit: What is the (Human) Rights Response to the Practice of International 
Commercial Surrogacy, International and comparative Law Quarterly, International Commercial Surrogacy 
Dilemmas, 2014, pp. 317-352 
42 Wade, Katherine., The Regulation of Surrogacy: A children’s right perspective, Child Fam. Law Q. 2017 June 
29; 29(2): 113-131 
43 Human Rights Council, General assembly, United Nation, Report of the special Rapporteur on the sale of 
children, child prostitution and child pornography, A/HRC/34/55, 2016 
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dealing with surrogacy and lastly less minimum restriction upon the participants of surrogacy 

i.e. the commissioning parents and the surrogate mother.44  

On the other hand prohibitionist nations are those which may either have laws that prohibit 

free commercial engagement in surrogacy or have judicial precedents that contradict such 

commercial aspects of surrogacy. Apart from this while most nations are shifting their 

approach towards surrogacy from rejection to regulation prohibitionist nations are those that 

impose conditions that hinder the easy practise of surrogacy. Some of the features of 

prohibitionist features include ban or even penalising of commercial surrogacy and for-profit 

surrogacy service agencies including advertisement and brokering, courts not enforcing 

surrogacy agreement, birth certificate shows birth mother as legal mother and courts allow 

only post birth parental order following the consent of the surrogate mother, strict 

accreditation and licensing process of registered fertility clinics and medical personals, 

documentation and record keeping, strict pre-requisite conditions for participants i.e. 

commissioning parent and surrogate mother failing which parental order shall be denied.45 

While there is no common legal international standard to address the practise of surrogacy 

arrangements nations are within their sovereign authority to decide their legal stands towards 

surrogacy. However, the difference of legal approach among permissive and prohibitionist 

nation often leads of the newly evolving crises of transnational surrogacy arrangement.46 

Here, a childless or infertile couple from a prohibitionist nation (receiving state) with strong 

conviction for a genetic child often tries of skip their domestic jurisdiction by entering into 

surrogacy arrangement in a nation (hosting state) which is surrogacy friendly. In such a case 

the couple often hides their main reason of visit in the visa and hence such an act is often 

called reproductive tourism. But then the problem arises when the couple wishes to return 

back to the receiving state with a surrogacy born baby. Problem arises due to reasons like 

getting visa for the child, receiving states non-recognition of the parent-child relation born 

out of surrogacy conducted in hosting state and receiving states inability to provide 

citizenship to the baby born out of transnational surrogacy. While non-recognition of foreign 

                                                           
44 Blauwhoff, Richard and Lisette Fron., International Commercial Surrogacy Arrangements: The interest of the 
child as a concern of both Human Rights and Private International Law, Fundamental Rights in International 
and European Law, 2016 
45 Hague Convention on Private International Law, A study of legal parentage and the issues arising from 
international surrogacy arrangement, Preliminary document No. 3 C of March 2014 
46 Hague Convention on Private International Law, Private International Law Issues Surrounding the Status of 
Children, Including Issues arising from International Surrogacy Arrangement, Preliminary document No. 11 of 
March 2011 
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act or legal fact by the receiving state is within its sovereign authority, application such an 

approach can lead to limping parentage of the child leading to statelessness of the child. This 

is because legal parentage is often the gateway of citizenship and all the consequential rights 

of the receiving state.  

Conclusion 

Surrogacy arrangement is a response to one of the growing concern of human society that is 

infertility which can have a serious impact on an individual as well as the very basic unit of 

the society i.e. marriage institution. Since long surrogacy remained in the private domain of 

familial decision making power which however such approach do not fit any more in the 

present legal context of constitutionalism, rule of law, and human right. Today contract law is 

no more adequate enough to deal with crucial socio-legal aspects reproductive rights, public 

policies, social moralities, birth registration, nationality and citizenship etc. Moreover with 

evolution of legal principles like discarding of slavery, slave trade, selling of human being 

and human organs, human trafficking, law regards human being and human value as an 

intrinsic value of the contemporary society which can neither be traded away nor waived off 

voluntarily. However, the negative aspects of surrogacy practise is not enough to deprive the 

disabled person i.e. person unable to procreate through natural coitus, from their reproductive 

right and cultural right to benefit from the socio-legal and scientific advancement. Era of 

eugenics is long gone and contemporary society advocates for reproductive self-

determination rather than state coercion in family planning policy. Apart from this, a 

remarkable journey of surrogacy from ancient human history to the era of ART makes it aptly 

clear that strengthened regulation or prohibitionist staunch is destined to end up in baby 

factories or transnational surrogacy practises. A best option is to address the grey areas of 

surrogacy by proper socio-legal analysis and make a comprehensive surrogacy regulation as 

was done in case of adoption.  
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