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Abstract 

Family is the root of every society. No society can survive without 
having institution of marriage and family. Family life starts from marriage 
and kinship. It is the family which puts together husband, wife, children and 
other kith and kin under the same roof. There are much variance in the 
structure and principles of the family. Family helps every individual in the 
process of enjoyment of freedom, right and the necessary compliance of life. 
The statement may be useful for European society and foreign country of 
present century. But for Indian society, the statement may not hold good. 
Family is the only centre which nourishes, loves and protects the individual 
from the cradle to grave. State protects the individual, when he fails to get 
adequate support from the family. It is thus common acknowledgement in 
India, that the marriage is not a union of two individual for sex relationship. 
Key words: Marriage, Tribes  

 
I. Introduction:- 

  The social relationship of man may be taken to consideration with reference to 

the various kinds of rights and privileges attributed to him. Such rights privileges 

emanates from various institutions like family and marriages. Marriage is an institution, 

which creates Good Avenue for social living and makes the life comfortable. No society 

can exist without having institution of marriage and family. It is the family which puts 

together husband, wife, and children and other kins under the one roof. Therefore 

marriage, kinship and family become the central force of all societies irrespective of their 

socio- cultural, economic and political development. In order to maintain peace, 

prosperity and progress, every society fixing norms for enjoyment of certain basic rights 

and accordingly impose certain obligations. There are two important embodiments, 

through which relations between individual and differed class of people are organized. 

Thus rights, duties and obligation occupy a prominent place in all human societies. India 

is characterized as a plural society, consisting with different cultures, religions, 

languages and various ethnic groups of people. Its national unity and integrity have been 
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well maintained even though there are sharp inequalities in matter of social, cultural, 

economic and other conditions of life. Despite several invasions, many upheavals (by 

Mogul and the British rule), it has upheld its unity and cohesiveness. India fought war 

against all odds to maintain its own identity. It ushered a new era, by evolving a 

constitution of world order and International design. The constitution makers tried their 

best to create egalitarian social relations. In the endeavor they have broadly outlined the 

fundamental rights applicable to all, irrespective of any caste and calling. At the same 

time they have tried to protect minorities and vulnerable class of people, those always 

found in the corridor of injustice and inequality. Indian constitution is thus, in fact, a 

panorama of its own type, without a parallel and resemblance with other countries of the 

world. 

 There are several religions and cultures inter-mingled. There are several hundred 

dialects and racial composition. Linguistic distinction and pattern of living styles 

sometimes waterised and sometimes galvanized. There are migrations and immigrations. 

There is conversion and reconversion. There is diversity and there is unity. To maintain 

sequence there are several laws in the matter of marriage, inheritance and succession. 

There are different practices and rites as to the marriage, adoption and maintenance. 

Though constitution makers have had dream for an uniform civil code, still it remained 

in dream. Post independent India has witnessed several changes and succeeded in 

liberating man from several odd and oppression. India is a secular state. The constitution 

of India guarantees equality and liberty to its entire people. Different schemes and norms 

are designed to uplift the underprivileged and weaker section of the society. Tribes in 

India are varied in terms of their socio-economic, socio-political and socio-cultural 

development. Some of them are living in the notion Hinduism and some converted to 

Christianity or other religions. Some tribal are in the transitional condition and many of 

them are adhering to their old customary life style. This indicates an uneven process of 

change among the tribal people in India, most particularly in the matter of marriage and 

ensuing rights thereof. In the context, the study intends to generalize the marriage rights 

of the tribal people in India. According to the 2001 census, the scheduled tribes form 

8.20 percent of the total population of India. It is to be noted that, Madhya Pradesh, 

Odisha and Bihar have highest ST population in descending order, respectively. Thus 
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the study of marriage right of tribal is designed to enumerate various issues concerning 

rights, obligation in ensuing through law and customs.    

Before going to analyze the tribal practices of marriage, it deems necessary to 

have a glance of tribal population in the country. Table 1 indicates the tribal population 

in India, Odisha and present Koraput District.  

TABLE No.I1 
Population Chart of Scheduled Tribes in India, Odisha & Koraput 
 

Place Households Gender Total  
Population 

S.T. 
Population 

S.T. 
Percentage 

INDIA 193579954 Male 532156772 42640824 8.01% 
Female 496453556 41685411 8.40% 

Total 1028610326 84326240 8.20% 
ODISHA 
 

7738605 Male 18660570 4066783 21.79% 
Female 18144090 4078298 22.48% 

Total 36804660 8145081 22.31% 
KORAPUT 
DISTRICT 

284876 Male 590743 290306 49.14% 
Female 589894 295524 50.10% 

Total 1180637 585830 49.62% 
KORAPUT 
Dt.(RURAL) 

240294 Male 488975 274750 56.19% 
Female 493213 279804 56.63% 

Total 982188 554554 56.46% 
KORAPUT 
Dt.(URBON) 

44582 Male 101768 15556 15.29% 
Female 96681 15720 16.26% 

Total 198449 31276 15.76% 

  
It is to be noted that undivided Koraput District has covered with 50% of tribal 

population. Table 2 indicates the tribal population after the division of the Districts in to 

four parts, i.e. Koraput, Rayagada, Nowarangpur and Malkangiri. All these districts are 

coming within the jurisdiction of scheduled districts.  

 
TABLE No.II2 

Population Chart of Scheduled Tribes in Undivided  Koraput Dt. 
 

Place 
 

Households Gender Total  
Population 

S.T. 
Population 

S.T. 
Percentage 

KORAPUT 
DISTRICT 

284876 Male 590743 290306 49.14% 
Female 589894 295524 50.10% 

Total 1180637 585830 49.62% 
RAYAGADA 
DISTRICT 

190381 Male 409792 224908 54.88% 
Female 421317 238510 56.61% 

Total 831109 463418 55.76% 

                                                 
1 Data Hand Book, Scheduled Caste and Scheduled tribes Research and training Institute 
Bhubaneswar,2006, ISBN – 902819-2-5 
2 Ibid  
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NAWARANGP
UR DISTRICT 

227026 Male 515162 282472 54.83% 
Female 510604 362008 55.23% 

Total 1025766 544480 55.03% 
MALKANGIRI 
DISTRICT 

109483 Male 252507 143498 56.83% 
Female 251691 146040 58.02% 

Total 504198 289538 57.43% 

 

II. Tribes Have Separate Identity:-   

 Tribes in India have separate identity. But they are not monolithic people. They 

have differences in many counts. They are different in terms of their historical 

background, socio-cultural and geographical living. Some tribe live in forest, some live 

in hill tops, some live in plains with other class of people. Some tribes are leading their 

lives as agriculturalists, where many of them depend upon the forest produce. Few of 

them have high economic status and white collar employment. Some tribes have been 

reached the ladder of equality and many of them trailing behind. 

 During British period, the tribes of India were considered as animistic and they 

followed their own religion.       “However, some scholars have opined that no sharp line 

of demarcation can be drawn between Hinduism and Animism. But it is believed that the 

word ‘Animism’ was wrongly given a communal connotation while distinguishing it 

from Hinduism. One view is that, Hinduism itself is an amalgam of the pre-Aryan beliefs 

and the religion of Rig-Veda.”3 

  Scheduled Tribes in India are varied in terms of their socio-economic and socio-

cultural living conditions.  

 

(a) Tribal Right to Marriage:-   

 Right at the outset, means a bundle of things, which permit to enjoy certain 

privilege. In other sense, it signifies to certain permitted action within certain sphere. 

Such permitted action of an individual is known as legal right. The most important 

elements of legal rights are recognition and protection of such right by state. Without 

recognition and protection no right can be enforceable. Legal rights have following 

characteristics:-  

 

                                                 
3 K.L.Sharma  “ Indian Social structure and change”, 2007, Rawat Publication at P 200 
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1. Right relates to some acts, which obliges a person to forbear in favour of another. 

It is content of right. 

2. Right is always enjoyed by the determinate subject or person. There is no right 

without any subject.  

3. Every right has some object. The object may be material, immaterial, determinate 

or in determinate. 

4. Every right has corresponding duty. 

5. Every Legal right has title, by which the right is bestowed upon the owner. 

(b) Every right is having corresponding duty:- 

Paton defines a legal right in terms of recognition and protection of such right by 

law. He emphasizes that right has close nexus with the duty. He writes, “We cannot have 

a right without a corresponding duty or a duty without a corresponding right. When we 

speak of a right, we really refer to a right duty relationship between two persons and to 

suppose that one can exist between father and son have existed.”4 

In the sequence Salmond Says that, “A duty is an obligatory act, that is to say, it 

is an act opposite of which would be wrong. Duties and wrongs are correlatives. The 

commission of wrong is the breach of a duty and the performance of a duty is the 

avoidance of a wrong.” 

Such duties are classified by Jurisprudents differently. They have classified 

according to their own conception. Accordingly the duty may be named as legal and 

moral, positive and negative, primary and secondary duties etc. Salmond says that, “ If 

a law recognizes an act as a duty, it generally enforces its performance and punishes 

those who disregard the same.” A legal duty is an act, if not complied it prescribes 

punishment. Thus we may call it as legal wrong. This may be said as positive duty 

recognized by law and treated as such for the implementation of Justice. A moral or 

natural duty is an act recognized by the people in general. If not complied, does not 

follow punishment, but there may be public chastisement. This may be called act moral 

wrong. It is contrary to the rule of nature. It is a moral wrong to disobey one’s teacher 

and parents. It is a legal duty not to steal others. It is a legal and moral duty on the part 

of the jailor to provide the food to the prisoner in jail. 

                                                 
4 Ibid P297 
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III. International Provisions:- 

International provisions are made on certain fundamental issues of life, after a lot 

of dialogue and conventions among different nations. International convention on the 

Economic, Social and cultural rights was made with an object to recognize the inherent 

dignity and inalienable rights of all members of human family. The state parties of the 

covenant agreed to guarantee those rights enunciated in the covenant without 

discrimination of any kind as to race, colour, sex, language, religion, political or other 

opinion, national or social origin, property, birth or other status.5 The state parties have 

undertaken to ensure the equal right of men and women to the enjoyment of all economic, 

social and cultural rights set forth in the convention according to their national economic 

status. The very purpose of ensuring such status is to promote the general welfare in a 

democratic society. 

The covenant ensured that “Nothing in the present covenant may be interpreted 

as implying for any state, group or person any right to engage in any activity or to 

perform any act aimed at the destruction of any of the rights or freedoms recognized 

herein or at their limitation to a greater extent than is provided for in the present covenant 

.No restriction upon or derogation from any of the fundamental human rights recognized 

or existing in any country in virtue of law, convention, regulations or custom shall be 

admitted on the pretext that the present covenant does not recognize such rights or that 

it recognizes them to a lesser extent.”6 

 

(a) Provision for standard health and stop still birth:- 

The covenant recognized the right of every one to the enjoyment of the highest 

attainable standard of physical and mental health. The state parties have taken promise 

to achieve the full realization of the right those are necessary for –“the provision for 

reduction of the still birth rate and of infant mortality and for the healthy development 

of the child; the improvement of all aspect of environmental and industrial hygiene, the 

prevention, treatment and control of epidemic, endemic, occupational and other diseases, 

                                                 
5 See Art.3of International covenant on Economic, Social and Cultural rights  
6 See Art. 5  of the Covenant. 
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the creation of conditions which would assure to all medical attention in the event of 

sickness.”7 

(b) Provision for Education:- 

The state parties recognized the right of education for everyone “They agree that 

education shall be directed to the full development of the Human personality and the 

sense of its dignity, and shall strengthen the respect for Human Rights and fundamental 

freedoms. They further agree that, education shall enable all persons to participate 

effectively in a free society, promote understanding, tolerance and friendship among all 

nations and all racial ethnic or religious groups and further the activities of the United 

Nations for the maintenance of peace.”8They assumed that education create 

understanding for maintaining family relations and international peace and co-operation. 

They undertake to have respect for the liberty of parents and legal guardians, to choose 

for their children schools, other than those established by the public authorities which 

conform to such minimum educational standards as may be laid down or approved by 

the state and to ensure all religious and moral education of their children in conformity 

with their own convictions.   

(c) Covenant Recognized Cultural Life:- 

Covenant recognized the right of every one to take part in cultural life. To enjoy 

benefits of scientific progress and its application, to take benefit from the protection of 

moral and material interests resulting from any scientific, literary or artistic production. 

State parties are to take steps to achieve full realization of this right and its development. 

Conservation the covenant also recognized the benefits to be derived from 

encouragement and development of international co-operation in cultural fields.  

(d) Convention to eliminate racial discrimination:- 

International convention was held in 1966 to eliminate all forms of racial 

discrimination.9Racial discrimination means any distinction, exclusion, restriction or 

preference based on race, colour, descent or national or ethnic origin, which has the 

purpose or effect of nullifying or impairing the recognition, enjoyment or exercise on 

equal footing of human rights and fundamental freedoms in the political, economic 

                                                 
7 See Art. 12  of the covenant-1996 relating to Economic, Social and cultural right. 
8 Art. 13 of the Economic, Social and Cultural Rights Covenant 1966 
9 See U.K.T.S. 77,1969Cmnd.4108.Also refer Article 1 and Article 2 of the convention 
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social, cultural or any other field of life. The convention directs that, each state party 

shall take effective measures to review governmental, national and local policies and to 

amend, rescind or nullify any laws and regulations which have the effect of creation or 

perpetuating racial discrimination where ever it exists. Similarly each state shall take 

concrete measure to ensure the adequate development and protection of certain racial 

groups or individual belonging to them, for the purpose of guaranteeing them the full 

and equal enjoyment of human rights and fundamental freedoms. These are means to 

protect the interest in the field of social, economic, cultural other field including the 

marriage and inheritance. 

In compliance with the fundamental obligation to eliminate racial discrimination 

in all forms, the convention intends to ensure the equality before law, for the enjoyment 

certain right. These rights include civil, economic, social and cultural right etc. The 

convention guarantee the right of every one in the following matter in particular:-10 

i. The right to marriage and choice of spouse. 

ii. The right to own property alone as well as in association with others. 

iii. The right to inherit. 

iv. The right to freedom of thought, conscience and religion. 

v. The right to housing. 

vi. The right to education and training. 

vii. The right to work, to free choice of employment to just and favorable condition 
of work, to protect against unemployment, to just and favorable remuneration. 
 

viii. Right to public health, medical care social security and social activities. 

ix. Right to equal participation in cultural activities. 

x. The right to excess to any place or service intended for use by general public, 
such as transport, hotels restaurants, cafes theaters and parks. 

 

The state parties have undertaken to take measures effectively and immediately 

in the fields of teaching, education, and information. The very purpose is to combat 

prejudice which leads to racial discrimination. It is felt necessary to promote considering 

the tolerance and friendly atmosphere among nations and racial groups. It was for 

                                                 
10 See Article 5(d) and (e) of International convention the elimination of All forms of racial 
Discrimination,1966  
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propagating the principles of the universal declaration of Human Rights etc. Unless there 

is proper understanding in the regional level, all action in the international level will turn 

futile. 

(e) Various Provisions under UDHR:- 

The Universal Declaration of Human Rights is a highest achievement for all 

nations and all people of the world. It inspired every individual and every organ of the 

society, to fight for justice and equal right of the people. It encourages to promote respect 

for fundamental freedom and to take measures to face any contemporary challenges with 

without any hesitation and fear. It is a mark of integrated achievements to words the 

equality of right, status dignity. It paved the path for equal participation in economic, 

social and cultural development. 

(f) Everyone has equal rights and dignity:- 

Everyone has certain rights, which has been recognized by the state party as 

primary obligation. A man’s right to his life and personal liberty is the most sacred right 

for him and it should not be violated without due process of law. A meaningful and 

fruitful life presupposes honour, respect dignity, health and social welfare in the modern 

world. If any circumstances of human being which violets human dignity and honour, it 

reduces the man to the level of beast, it is certainly inhuman and barbaric .In the sense 

of modern philosophy, it is arbitrary and capricious, it need some cure. It is to be noted 

that women in our society are placed in disadvantageous condition due to gender 

difference and bias. Most particularly tribal women, due to their ignorance and 

simplicity, are the victims of exploitation. In the tradition bound society, they have been 

socially economically psychologically and sexually exploited. Some times in the name 

of religious custom and sometime in the form of social, practice, they are nodded with 

equal right of men. The concept of equality between male and female is almost unknown 

to them. In this scenario UDHR is a light post for social activist and champions of human 

society. Following rights are enunciated guaranteed by the members of the state, to-

wards achieving human values, dignities, and moralities of the society, need special 

mention. 

1.  “All human beings are born free and are equal in dignity and rights. They are 

endowed with reason and conscience and should act towards one another in a spirit of 

Suraj Punj Journal For Multidisciplinary Research

Volume 8, Issue 10, 2018

ISSN NO: 2394-2886

Page No: 17



brother hood.”11Everyone is entitled to all rights and freedom those are attributed to 

human being. No distinction shall be made on the basis of race , colour, sex, language, 

region, religion, social diversity, place of birth or other status. 

2.  “Everyone has the right to life, liberty and security of person. No one shall be 

held in slavery or servitude and slave trade of all forms shall be prohibited. No one shall 

be subjected to torture or to cruel, in human or degrading treatments.”12 Everyone has 

the right to recognition everywhere as a person before the law. Equality before law and 

equal protection of law is guaranteed against arbitrary action and in favour of equal 

dignity of all. Article 7 of UDHR declares that, all are equal before the law and one 

entitled without any discrimination to equal protection of the law. All are entitled to 

equal protection against any discrimination in violation of the declaration and against 

any incitement to such discrimination.” Similarly Article 8 envisages –Everyone has the 

right to an effective remedy by the competent national tribunals for act of violating the 

act of fundamental rights granted to him by the constitution or by law.” Article 10 of 

UDHR provides that, “everyone is entitled in full equality to a fair and public hearing by 

an independent and impartial tribunal, in the determination of his right and obligations 

and of any criminal charge against him.” Above declaration ensures that everybody is 

well protected under the regime of Law and fortified to protect dignity of person.  

 

(g) UDHR Recognizes and ensures Right to Marriage:- 

Marriage is a social institution which creates healthy family life and makes a 

strong social structure. Thus UDHR not only recognizes the union between men and 

women, but also full protection of the society and state. It is enunciated that, “Men and 

Women of full age, without limitation due to race,. Nationality or religion, have the right 

to marry and to found a family. They are entitled to equal rights as to marriage, during 

marriage and its dissolution. Marriage shall be entered into only with the free and full 

consent of the intending spouses. The family is the natural and fundamental group unit 

of society and it is entitled to protection by the society and the state.”13 

                                                 
11 See Article 1 of UDHR 1948. 
12 See Article 3,4 and 5 of UDHR 1948 
13 See Art.16 of UDHR 1948 
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 Marriage right enhances the right to earn property and the right to inheritance. 

UDHR ensures that, “everyone has the right to own property alone as well as in 

association with others. No one shall be arbitrarily deprived of his property.14 

(h) UDHR ensures Social Security:- 

 Article 22 ensures that , “every one as a member of society , has the right to social 

security and is entitled to realization through national effort and international co-

operation and in accordance with the organization and resources of each state, of the 

economic ,social and cultural rights indispensable for the his dignity and the free 

development of personality . Similar to and ancillary thereto, right to freedom of thought, 

conscience and religious practices have been assured to everyone. Everyone has right to 

freedom of thought, opinion and expression without interference of others. Everyone has 

the right of equal excess to public services in his/her country. Everyone has right to work 

and free choice of living. Man and woman have right to just and favorable means for 

himself and his family an existence worthy of human dignity, rest and social protection  

(i) UDHR provides special care for mother and child:- 

Article 25 of UDHR provides that, Everyone has right to a standard of living, 

adequate for health and wellbeing of himself and his family, including food, clothing, 

housing and medical care and necessary social service and to the right to security in the 

event of unemployment, sickness, disability, widowhood, old age or other lack of 

livelihood in circumstances beyond his control.  

Motherhood and child hood are entitled to special care and assistance. All 

children, whether born out of wedlock or otherwise, shall enjoy the same social 

protection. Education helps to develop human personality. Hence “every one has the 

right to education. It is compulsory and free on the basis of merit .Education shall be 

directed to the full development of the human personality and to strengthen of respect 

for human right and fundamental freedom .It shall promote understanding tolerance and 

friendship among all nations, racial or religious groups and shall further the activities of 

UN for the maintenance of peace. Parents have the right to choose the kind of education 

that shall be given to their children.”15 

                                                 
14 See Art.17 of UDHR1948. 
15 See Article 26 of UDHR 
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(j) International Covenant on Civil or Political rights1966:- 

International Covenant of civil or political rights of 1966 is another important 

document enunciates a number of right and corresponding duties. The document is also 

deemed relevant in the matter of marriage right. The covenant provide following 

important rights. 

(k) Covenant guarantees right of self determination:- 

Article 1 of the covenant provides that, “All people have the right of self 

determination by virtue of that right they freely determine their political status and freely 

pursue their Economic, Social and Cultural development. All people may, for their own 

ends, freely dispose of their natural wealth and resources without prejudices to any 

obligation arising out of international Economic Co-operation, based upon the principle 

of mutual benefit and International Law. In no case may a people be deprived of its own 

means of subsistence.” No one shall be held in slavery and slave trade in all their forms. 

No one shall be held in servitude. Everyone has the right to liberty and security of person. 

All persons deprived of their liberty shall be treated with humanity and with respect for 

the inherent dignity.16 

“No one shall be subjected to arbitrary or unlawful interference with his privacy, 

family, home or correspondence, or to unlawful attacks on his honour and reputation. 

Everyone has right to the protection of the law against such interference or attack.”17 

The state parties to the covenant undertake to have respect for human dignity, 

liberty and individual freedoms. The covenant ensures privacy and protection of the 

individual, so far as his private affairs is concerned. The covenant intends to undertake 

to have respect for the relationship of the husband, wife and the parents. At no 

circumstance such right be placed under servitude. No one should deprive such right by 

arbitrary action. All persons are to be governed by rule of law. 

(l) The covenant recognizes the right of marriage:- 

The covenant on civil and political rights 1966 also recognizes the right to 

marriage and protection of the family life .It also ensures the right of the child and 

parents. It is declared –“The family is the natural and fundamental group unit of society 

                                                 
16 See Art. 8,9,and 10 of the International covenant 1966 
17 See Art. 17 of  the covenant-1966. 
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and is entitled to protection of society and state. The right of men and women of 

marriageable age to marry and to found a family shall be recognized. No marriage shall 

be entered into without the free and full consent of the intending parties. The state parties 

to the present covenant shall take appropriate steps to ensure equality of rights and 

responsibilities of the spouses as to marriage during marriage and at its dissolution. In 

the case of dissolution, provision shall be made for the necessary protection of any 

children.”18  

It ensures “every child shall have without any discrimination as to race, colour, 

sex, and language, religion, national or social origin, property or birth the right to such 

measures of protection as are required by his status as a major, on the part of the family, 

society and the state. Every child shall be registered immediately after birth and shall 

have name and nationality. All persons are equal before law and are entitled without any 

discrimination to the equal protection of law. In this respect the law shall prohibit all 

short of discrimination and guarantee to all, person equal effective protection against 

discrimination.19The provisions required to be interpreted and construed to grant 

inherent right of all people to enjoy and utilize fully and freely their natural rights 

including the right natural wealth and resources. The covenant recognizes freedom of 

conscience, freedom of religious practices and freedom to enjoy the cultural, moral and 

civil rights. It never recognizes any orthodoxy and barbaric practices which may degrade 

men and women to maintain individual dignity. 

IV. American Convention on Human Rights:- 

American convention on Human rights 1969 ensures and undertakes to respect 

the rights and freedoms enshrined therein. Accordingly every person (human being ) 

shall have freedoms to exercise those rights without any discrimination by reasons of 

race, colour,  sex, language, religion, political or other opinion, national or social, origin, 

economic status, birth or any other social condition. Article 2 of the convention says, 

“where the exercise of the right or freedoms referred to in Article 1 is not already ensured 

by legislative or other provisions the state parties undertake to adopt, in accordance with 

                                                 
18 See Art. 23 
19 See Art. 24, 27 and 47. 
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their constitutional processes and the provisions of this convention, such legislative or 

other measures as may be necessary to give effect to those rights freedoms. 

Like other International covenant this convention also recognizes bare rights of 

every individual. Every person has right to recognitions as a person before law and every 

person has the right to be respected. Every person has right to marriage and to procure 

children.   

(a) American Convention Recognizes Right to Marriage:- 

American convention on Human Right 1969 recognizes the family status and 

right to marriage. It provides that, “The family is the natural fundamental group unit of 

society and is entitled to protection by society and state. The right of men and women of 

marriageable age to marry and to raise a family shall be recognized, if the meet the 

conditions required by domestic laws, in so far as such conditions do not affect the 

principle of non discrimination established in this convention. No marriage shall be 

entered into without free and full consent of the intending spouses. The state parties shall 

take appropriate steps to ensure the equality of rights and the adequate balancing of 

responsibilities of the spouses as to marriage, and in the event of its dissolution, provision 

shall be made for the necessary protection of any children solely on the basis of their 

own best interest. The law shall recognize equal rights for children born out of wedlock 

and those born in wedlock.”20 Every minor child has the right to protection required by 

his condition as minor, on the part of the family, society and state. 

V. African charter of Human Rights & Peoples Right 1981:- 

 This charter recognizes a bundle of right relating to the family, women and child. 

This charter from the inception recognizes the right, duties and basic freedoms of men, 

women and child. Article 1 and Article2 provide that “The member states of the 

organization of African unity parties to the present charter shall recognize the right; 

duties and freedoms enshrined in the charter and shall undertake to adopt legislative or 

other measures to give effect to them. Every individual shall be entitled to the enjoyment 

of the rights and freedoms recognized and guaranteed in the present charter without 

distinction of any kind such as race, ethnic group, colour, sex, language, religion, 

political or any other opinion, national and social origin, fortune, birth or other status.”. 

                                                 
20 See Art. 17  of American Convention on Human Rights, 1969 

Suraj Punj Journal For Multidisciplinary Research

Volume 8, Issue 10, 2018

ISSN NO: 2394-2886

Page No: 22



 The charter declares that, “human being is inviolable. Every Human being shall 

be entitled to respect for his life and the integrity of his person. No one can be arbitrarily 

deprived of his right.”21 Every individual shall be equal before law and entitled to equal 

protection of law. Every individual shall have the right to the respect of the dignity 

inherent in the human being and to the recognition of his legal status. Every individual 

shall have right to life, and personal liberty and security of his person. No body may be 

deprived of his right and freedoms without prior sanction of law. All forms of 

exploitation degradation of human being shall be prohibited. Particularly slavery, slave-

trade, torture, cruelty, inhuman treatment shall be prohibited.   

(a) African Charter of Human Right Protects Family:- 

 African Charter though specifically not mentioned about the right to marriage, 

yet it recognizes family status. Article 18 provides that, “The family shall be the natural 

unit and basis of society. It shall be protected by the state. The state shall have duty to 

assist the family which the custodian of the morals, and traditional values recognized by 

the community. The state shall ensure the elimination of discrimination against women 

and also ensure the protection of the rights of the women and the child as stipulated in 

international declarations and conventions. The aged and disabled shall also have the 

right to special measures of protection in keeping with their physical or moral needs.” 

Every individual shall have the right to enjoy the best attainable state of physical and 

mental health. 

The charter also recognizes the right to economic, social, educational and cultural 

development of the people. It protects morals and traditional values of life. It provides 

“All people shall have the right to their economic, social and cultural development with 

due regard to their freedom and identity and in the equal enjoyment of the common 

heritage of the mankind.”22Every individual shall have right to education and can take 

part in the cultural life of the community. The promotion and protection of morals and 

traditional values recognized by the community shall be the duty of state.23 

(b) African Charter of Human Rights Provide Duties:- 

                                                 
21 See Article 4 of the Charter of American Human Right s and Peoples Right 1981 
22 See Art. 22 of the African Charter of Human Rights and Peoples Rights 1981 
23 See Art. 14  
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African Charter of Human Rights and peoples Rights 1981 provides various 

duties towards his family and society etc. It provides that the rights and freedoms of each 

individual shall be exercised with due regard with the rights of others, collective security, 

morality and common interest.24 Every individual shall have the duty to respect and 

consider his fellow beings without discrimination and to maintain relation aimed at 

promoting safeguarding and reinforcing mutual respect and tolerance. The individual of 

African society shall also have the following duty.  

1.  To preserve the harmonious development of the family and to work of the 

cohesion and respect of the family, to respect his parents and all times, to maintain them 

in case of need. 

2.  To preserve and strengthen positive African cultural values in his relation with 

other members of the society, in the sprit of tolerance, dialogue and consultation and in 

general, to contribute to the promotion of moral well being of the society.25  

 

VI. International Conventions meant to protect dignity:- 

It is to be noted that various covenant resumed, conventions signed and various 

instruments have been executed. The very purpose of such exercises was to promote 

human rights and individual freedom. It is to ensure human dignity and protection of 

individual freedoms. Individual freedoms and right to life and personal liberty were 

guaranteed with an objective to emancipate all human being from the hands of 

exploitation and bondage, whether it is autocratic rule or individual rule in the family. It 

becomes the part of the duty for one and all to upkeep the mutual respect and tolerance. 

It construes high responsibility on the part of the state to preserve dignity of the 

individual and integrity of the nation.  

It becomes an obligatory on the part of the state parties to implement the standard 

norms in the helm of administration Justice. Equality before law and equal protection of 

law are the two guiding principles, through which individual freedom should be 

exercised and the protection should be given. The state parties shall also take into 

consideration, as substantial measures to determine principles of law, recognized by the 

                                                 
24 See Article 27 of African Charter of Human Rights and Peoples Rights 1981 
25 See Article 28 and 29of the above Charter 
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International norms on human right s and fundamental freedoms. The state owes the 

responsibility to approve law and customs which are consistent with the human dignity. 

Any custom or practices derogatory to the principles of the international conventions 

should be instrumentalised properly to implement human freedom and dignity. It is well 

realized by civilized societies that basic human rights are not a mere pedantic legal text 

but it embodies certain human values, cherished principle of Magna Carta. Thus every 

civilized society upheld the UDHR as basic doctrine of individual freedom and dignity 

of man. Accordingly all most all nation of the world have adopted and recognized 

International norms in their constitution or municipal laws. 

India has followed the moral law spiritual norms and upholds the dignity of man 

by adopting constitutional scheme for development. 

VII. Constitution of India recognizes Tribal Rights to Marriage:- 

 Constitution of India recognizes the individual as the focal point of all 

development and regards his moral, spiritual and material development as a chief 

concern of its various provisions .It does not treat the individual as a clog in the mighty 

all powerful machine of the state, but places him at the centre of the constitutional 

scheme and focuses on the fullest development of his personality. The preamble makes 

it clear that the constitution is intended to secure to every citizen social, economic and 

political Justice and equality of status and opportunity and to promote fraternity assuring 

the dignity of the legislature and the executive with a view to protecting the citizen and 

confer certain basic human rights, which are enforceable against the state and in the court 

of law. 

 The directive principles of state policy (DPSP) also emphasize the dignity of the 

individual and the worth of the human person by obligating the state to take various 

measures for the purpose of the securing and protecting a social order in which justice 

social, economic and political shall inform all the institutions of national life. The DPSP 

also directs equality in social cultural life of the individual. The concept of socio-

economic justice was well founded in the mind of the founding father of the constitution. 

Those concepts have been well conceptualized through various articles of the directive 

principles of state policy. All such provisions are made for the purpose of ensuing the 

dignity of the individual and over all development i.e. psychological, moral, spiritual and 
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physical. Special emphasis has been given to the principles of equality, equality before 

law and equal protection of the law in the touch stone of the Indian Constitution.  

(a) Constitution Upkeeps the Interest of Tribal Community:-  

 Tribes are separate from Non-Tribes and other categories of people living in a 

same land in India. The British conducted a detailed enumeration of Tribal in the year 

1930.Tribes were distinguished from caste, on the basis of their culture and ecological 

conditions. They have distinct psychological make up for the enjoying the life. Most 

particularly, they enjoy their marital life. The large tribes of India are living in villages. 

By their nature they are simple and traditional. There is vast diversity among the tribes 

in terms of habitation, ecology, economic status, language, religion and contacts with the 

outside world many tribes live in their own world. Many of them don’t know the taste of 

democracy and education. However, tribal have their own characteristics. They believe 

in kinship and keep little value on surplus accumulation on wealth and makes trading.  

They live in a commutation society. Mostly they engaged themselves in the 

agriculture and some rely on the forest products. Some other live with some allied 

occupations. They have their cultural autonomy. As already stated, they believe in 

kinship. For them kinship is not simply a principle of social organization, it is also a 

principle of inheritance, division of labour and distribution of power and privileges. They 

possess morality, religious belief world view of their own. They have their own judicious 

opinions in the matter of any disputes arising out of marital relation, inheritance or 

communal difference. Tribal are treated as part of the Hindu religion and in the matter 

of governance of personal law like marriage and succession, old Hindu law is applied to 

them. 

 They have been exploited economically, socially and otherwise by the non-tribal, 

living in the vicinity. Since the regime of British rule, tribal have revolted against their 

exploitation. It is stated that, “Tribal exclusiveness, intact Tribal solidarity and tribal 

consciousness on the one hand and the dependence upon towns and cities, administration 

and mobilization against their exploitation on the other, have existed simultaneously 

among the tribal people. Even the revival of tribal aboriginality has been expressed in 

the form of an instrument of protest against the external intrusions and imposition of 
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rules and regulations.”26 Tribal are exploited and facing multifarious problems out of 

modernization. The situation is well realized by the founding father of the constitution. 

Thus they have made special provision for the Scheduled Tribes. 

(b) Tribal Identity in the Constitution, Right to equality and right of tribal:- 

Article 14 of the Indian Constitution contains the general provision of equality before 

law. Thus it became the responsibility of the state to maintain balance and end inequality. 

The phrases “equality before law “and equal protection of law” have been used in the 

Universal Declaration of Human Rights27 and many country guarantee them through 

their respective constitutional law. Both the expressions aim at establishing equal status 

and equal justice. Though absolute equality is impossibility in the modern world, yet it 

became the responsibility of the state to bridge out the vast gap in the society and creates 

an environment to end inequality. Dr. Jennings says that, “Equality before the law means 

that among equals law should be equal and should be administered, that like should be 

treated alike. The right to sue and be sued, to prosecute and be prosecuted for the same 

kind of action should be same for all citizens of full age and understanding without 

distinctions of race, religion, wealth, social status or political influence.”28It to be noted 

that,” equality before law” ensures, equal law to be made by the state and without 

applying any discriminatory treatment. Professor Dicey says that, the expression 

“equality before law” is based on rule of law of England.29 It strikes out arbitrariness and 

makes the law just, fair and reasonable. The phrase supposes the law made by the state 

should be equal.  

 Similarly “equal protection of law” supposes that all persons should be subjected 

to the equal law. It is interpreted that the law should be administered equally among 

equals. It envisages that, the legislature while making the law should see that the law can 

be applied to all in the same situation and administered to all equally. In this context it 

is the responsibility of the government to make certain laws for certain circumstances 

which may not create hardship. If we will take note of the situation of tribal people, most 

particularly in the matter of marriage, state has not taken sufficient measure to curve the 

                                                 
26 See K.L.Sharma – Indian Social Structure and change Rawat Publications 2007 at pp98,99. 
27 See Art. 7 of UDHR –“All are equal before  law and are entitled with out any discrimination top equal 
protection of law.” 
28 Jennings –Law of the constitution,P49,3rd Edn.  
29  Dicey-Law of Constitution  PP 202-203 (10th Edn.) 
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hardship of tribal people. For the purpose of advocating the right to marriage and endure 

social justice following points may be taken to note. 

(c) Equality Postulates Social Justice:- 

Equality doesn’t mean mere legal equality, but it means social equality. Right to 

equality enshrined in the constitution is neither merely a formal right nor a vacuous 

declaration. It is a positive right and the state is under an obligation to undertake 

measures to make it real and effectual. A mere declaration of the fundamental right can’t 

make unequal equal.  

(d) Art.14 Permits reasonable classification:- 

 The equal protection of the laws guaranteed by the by Art. 14 do not mean that, 

all laws must be general in character. It does not imply to mean that same law should 

apply to all persons. It never proposed to mean that every law must have universal 

application, in all circumstances. The varying needs of different classes of persons often 

require separate treatment.30 The nature of our society is as such, there should be 

different laws for different categories of people, and particularly those are living in 

disadvantaged condition of life. Therefore the founding father of our constitution 

designedly couched Articles 14, 15 and 16in comprehensive phraseology so that the frail 

and emaciated section of the people living in poverty , rearing in obscurity, possessing 

no wealth or influence, having no education and suffering from social repression and 

oppression should not be denied of equality before law and equal protection of laws. 

They should not be subjected any prohibition or discrimination on the grounds of 

religion, race, caste, sex or place of birth. To achieve social welfare objective states have 

made innumerable legislations and geared up social reformative measures for uplifting 

the socio-economic, socio-cultural development. True, a rapid social transformation and 

profusion of other progressive changes are taking place, yet many people living in tribal 

community, suffering from social ostracism and leading a undignified social status, 

because they do live with their traditional practices and old social custom. Most 

particularly in the matter of marriage and inheritance, they are lagging behind. The tribal 

customs are not uniform. Different customs in different social front makes the situation 

                                                 
30 See Chiranjit lal Vs. Union of India, AIR 1951 SC 41 
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worst. To achieve the goal of an equalization society, there is high need for enacting 

Marriage Law for tribal people. It will enhance the goal of the constitution. 

(e) Doctrine of Equality aims for egalitarian society:- 

 The doctrine of equality as envisioned in the constitution supposes an egalitarian 

society, where the quantum of inequalities can be minimized. Thus in Minerva Mills’s 

case 31 the apex court held that, the equality clause of Indian constitution does not speak 

of mere formal equality before the law but embodies the concept of real and substantive 

equality which strikes at the inequalities arising on account of vast social and economic 

differentiation and is thus consequently an essential ingredient of social and economic 

Justice. Dr. Awasthi and Kataria depict-“In short this court has equated the security 

clause in the constitution so as to mean that the people of the country ought to be secured 

of socio-economic justice by way of the fusion of fundamental right and directive 

principles of state policy. As a matter of fact this court has been candid enough on more 

occasions than one and rather frequently to note that the socialism ought not to be treated 

as a mere concept or an idea, but the same ought to be practiced in every sphere of life 

and be treated by the law courts as constitutional mandate since the law court exists for 

the society and required to act as a guardian angel of the society”.32 

(f) Distributive Justice is the goal of Society:- 

Social Justice relates to those rights, which an individual legitimately expects 

from the society. An individual shares in common with society those minimum right, 

without which his life goal remained unaccomplished. The concept of social justice 

means to distributive justice. It sweeps the all objectives of removing inequalities in 

socio-cultural and socio-economic condition of life.  It means to achieve social goal and 

affording equal opportunities to all citizens in the social front. The state should take 

action for the people who are really unequal in their wealth, health, education, social 

status. The state have positive role to develop plans, adopt schemes, create new devices 

and prepare designs for the purpose of achieving welfare. It is to be noted that the courts 

have taken very positive steps and given the status of fundamental to certain directive 

principles of state policy. If states failed to take proper action, the constitutional courts 

                                                 
31 AIR 1980 SC 1789 
32 Dr, Awasthi and Kantaria – Law  relating to Human Rights. Orient Publishing Company-2007 at P.440 
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can develop new doctrine or create grand norms to bridge inequality. Dr. Ambedkar in 

Constitutional assembly remarked that, “Social Justice is the balancing wheel between 

freedom, political and economic justice making the survival of democracy possible.” To 

remove inequalities state must take some affirmative action to root out social evils and 

elevate the weak and disadvantaged class of people. Dr. Awasthi and Kataria add that 

“Social Justice found a new device in Distributive Justice, in promoting the rule of 

equality and in the removal of economic inequalities, rectifying the injustice resulting 

from dealing and transaction between unequal in the society.”33 

(g) Tribal Peoples are Victims of Developments:- 

 Since Independence so many progressive legislations have been passed, 

particularly for preventing child marriages and prohibition of Sati etc. There are stringent 

legislations against the institution of dowry system. Despite these developments tribal 

peoples are victims of the present laws. They are not absolutely safe under their own 

customary practices, even not under the progressive legislations. Lack of modern and 

social consciousness make the situation worse. Often functional dispute originate from 

alliances based on customary practices and religious believes. The disputes arising out 

of relationship of marriage and issues pertaining to it is often resolved through 

community based discussions. Such resolutions are not as per the of constitutional 

mandate. 

 The constitution which guarantees rule of law and equal justice failed to provide 

them properly. Old custom and community settlement of marriage disputes, failed to 

provide social justice. Progressive and social legislations have remained somewhat in-

effective and in-operative. Tribal communities are the worst victims of such situations. 

(h) Quest for Equality and betterment:- 

 Scheduled Tribes in India are varied in terms of their socio-cultural, political and 

economic development. “Some follow Hinduism, some follow Islam and some people 

are in transitional phase, while others are adhering to their old life styles”.34 The 

constitution of India envisages different schemes and provisions for their upliftment. The 

                                                 
33 Ibid at P.439 
34 K.L. Sharma – Indian Social Structure and Change, Rawat Publications  2007 at 198 
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quest for their equality and betterment can be well conceived from the languages of the 

constitution. 

 Though Art. 14 envisage equality before law and equal protection of law, Art. 15 

(4) provides that, “Nothing in this Article or in clause (2) of Art. 29 shall prevent the 

state from making any special provision for the advancement of any socially and 

educationally backward classes of citizens or for Scheduled Castes and the Scheduled 

Tribes.” But in practice there is vast difference subsists. 

(i) Constitution Provides Special Protection:- 

Article 46 of Indian Constitution provides that, “The state shall promote with 

special care the educational and economic interests of the weaker section of people and 

in particular of the scheduled castes and the Scheduled Tribes and shall protect them 

from social injustice and all forms of exploitation.” 

(j) Uniform Civil Code is the mandate of the Constitution:- 

 One country one law, most particularly in the matter of marriage, inheritance, 

divorce and other ancillary right constitution envisages that, “The state shall endeavor to 

secure for the citizens a uniform civil code through ought the territory of India.35 Till 

now we have failed to create such law, which causes dissatisfaction and disintegration 

among different class of people and tribal community is no exception to it. 

 

 

(k) Administration of Scheduled Area and Tribal Areas:- 

(1) The provision of the fifth schedule shall apply to the administration and control 
of the Scheduled Area. And the Schedule Tribes in any state ……..other than (the 
state of Assam, Meghalaya, Tripura and Mizoram). 

 
(2) The provisions of the sixth schedule shall apply to the administration of the tribal 

areas in (the state of Assam, Meghalaya, Tripura and Mizoram).36 
 

Similarly Art. 244 (A) envisages for the formation of an autonomous state 

comprising certain tribal area. 

 

                                                 
35 Art.44 Of Indian Constitution  
36 See Art.244 of the Indian Constitution. 
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(l) Special Provision for Representation:- 

 Art.330 says- (1) Seats shall be reserved in the house of the people. The Schedule 

Tribes except the Scheduled Tribes in the autonomous district of Assam and (c) the S.T. 

in the autonomous District of Assam.Similarly,Art.332 provides for the reservation of 

seats in the Legislative Assembly in the states. 

It is to be remembered that adequate representation makes the situation simple 

and progressive. Through representation one can be able to express himself. One can 

put-forth one’s demand through such representation. The number of seats reserved in 

any state or union territory for such castes and tribes are based on the population basis. 

The expression population for the purpose of the Article means the population 

ascertained on the basis of census. 

The apex court explained the purpose of reservation constituencies. It states that 

“reservation of constituencies is to ensure representation in the legislatures to such tribes 

and castes which are deemed to require special efforts for their upliftment. The person 

seeking election from such constituencies must be the true representatives of that tribe.”37 

(m)  Amendments to ensure Social Equality:- 

To make the provision most effective following amendments have been made 

from time to time. The 51st Amendment 1984 makes it clear that reservation of seats in 

Assam Assembly for Schedule Tribes will be made from the whole state except the 

autonomous district of Assam. 

In the 58th Constitutional Amendment it has been amended in Art. 332 and the 

reservation of seats provided for “The Schedule Tribes in Arunachal Pradesh, 

Meghalaya, Mizoram and Nagaland.” It provides that if all the seats in the legislative 

Assembly of those states in existence on the date of coming into force the amendment, 

where held by members of the Schedule Tribes, all the seats except one shall be reserved 

for the schedule tribes.”38  

Initially, under the provision of Art.334 the reservation for these classes of persons was 

made for ten years from the commencements of the constitution. Since then, this duration 

                                                 
37 See Satrucharla  Vijaya Vs. Nimmaka Jaya 2006 Para 20 
38 See J.N.Pandey Constitution of India 2001 at Page 616 
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has been extended from time to time.39 Art. 330 provides explanation that – “In this 

Article and in Article 332, the expression “population” means the population as 

ascertained at the last preceding census  of which the relevant figures have been 

published.  

Provided that the reference in this explanation to the last preceding census of which the 

relevant figures have been published shall until the relevant figures for the first census 

taken after the year (2026) have been published, be construed as a reference to the 2001 

census. 

It is to be submitted that, even if we have made reservation policy, yet the representatives 

of such committee seldom put forth the special demand to have special law, Marriage 

Law in the Parliament or the state Legislature. The reservation policy thus utterly failed 

to minimize inequalities in the matter of marriage, Divorce and Maintenance etc. That 

aspect of life is not received adequate consideration. 

(n) Creation of National Commission for Scheduled Tribes :- 

The Constitutional 65th Amendment Act 1990 has amended Art.338 of the 

Constitution and had established National Commission for Schedule Tribes in Place of 

Special offer. 

Again it is to be noted that, by virtue of 89th Amendment Act 2003, Art.338 A 

has been substituted. As per Art.338A, National Commission for Schedule Tribes shall 

be appointed by the President of India, by warrant under his hand and seal. The 

appointment of the commission may regulate various matters and enjoy various powers.  

(o) The Power of Commission is meaningful:- 

According to clause (5) of Article 338A, the Commission can discharge 

following power and responsibility:-  

(a) To investigate and monitor all matter relating to the safeguards provided for the 

Schedule Tribes under the constitution or under any other law for the time being 

in force or under any order of the Government and to evaluate the working of 

such safeguards. 

                                                 
39 See 8th Amendment of 1959,23rd Amendment of 1969,45th Amendment  of 1980,62nd Amendment of 
1989,79th Amendment of 1999,84th Amendment of 2001 and 87th Amendment of 2003.  
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(b) To enquire into special complaints with respect to the deprivation of rights and 

safeguards of the Schedule Tribes. 

(c) To participate and advice on the planning process of socio-economic 

development of the Schedule Tribes and to evaluate the progress of their 

development under the union or any state. 

(d) To present to the President, annually and such other times as the commission may 

deem fit, reports upon the working of those safeguards. 

(e) To make in such reports recommendations as to measures that should be taken 

by the union or any state for the effective implementation of those safeguards and 

other measures for the protection, welfare and socio-economic development of 

schedule tribes and 

(f) To discharge such other functions in relation to the protection, welfare and 

development and advancement of the Schedule Tribes as the President may 

subject to the provisions of any law made by Parliament by rule specify. 

 

The basic postulate of such provision is to achieve welfare, protection, 

development and advancement of all facts of tribal life. The life as enshrined in Article 

21 of the Indian Constitution and new feathers attached to it through judicial 

interpretation. But issues relating to tribal marriage in particular remain far behind for 

consideration. Because, the poverty related issues have not yet achieved remarkable 

result.  

 

(p) Offshoot of Wedlock Suffers:- 

Offshoot of the wedlock with a tribal woman and a non-tribal man often face 

trouble. Tribal are not secluded from non-tribal. When a non-tribal poor man accepts a 

tribal woman, their children holds to be as a non-tribal identity. The reservation criteria 

de-linked. In Anjana Kumari case 40 the apex court held that, the condition precedent for 

granting tribe certificate being that one must suffer disabilities where from one belongs. 

The progeny of the wedlock of a tribal woman married to a non-tribal husband can’t 

claim Schedule Tribe status. In case of poverty stricken family it became a curse to keep 

                                                 
40 Anjana Kumar Vs. Union Of India (2006) 3 SCC Page 257. 
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the constitutional benefit. If the situation is reverse the provision could be different. 

These conditions of social facts need proper consideration and must be well set in terms 

of constitutional mandate. In the absence of proper legislation in the matter of 

matrimonial relation, tribal people are suffering a lot. 

(q) Welfare of Schedule Tribe and Administration:- 

Art. 339 empower President to appoint Commission to report on the matter of 

administration of Schedule Areas. The purpose of such administration is welfare of the 

Schedule Tribes. The executive power of the union shall extend to give direction to state 

as to drawing up and execution of schemes for the development and welfare of the 

Scheduled Tribes in the state.  

(r) Additional Protection for Scheduled Tribes:- 

Art. 342, empowers president of India, to make public notification in consultation 

with the Governor of the state. Such declaration provide additional protection to the 

members of Scheduled Tribes having regard to social and educational backward ness 

from which they suffer for some considerable length of time. 41 This to extend 

constitutional privilege meant for the benefit of Scheduled Tribes of the state and union 

territories as the case may be. The Parliament can by law include in or exclude from the 

list of S.T.s, specified in the notification, any tribe but saved for limited purpose is 

deemed to reach the benefit of the constitution only. The President’s declaration in the 

matter is conclusive subject to an amendment under 342 (2) of the constitution. 

Jurisdiction of the civil court to cognizance of and given a declaration stands to prohibit 

by necessary implication.42 The language and terms of Article 342 are laudable. But the 

mechanism has not reached the ultimate goal for which it was created. Most particularly, 

to enrich the relief, unwanted suffering accrues out of marriage relationship not taken to 

note. 

VIII. Conclusion:- 

 Both the Constitution and International provisions ensure tribal right to marriage. 

The state parties have undertaken to take measures effectively and immediately in the 

various fields. India being a signatory of UDHR, tried to promote the fundamental rights 

                                                 
41 See State of Maharastra  Vs.MIlind, (2001) 1 SCC Page 4 
42 State of Tamil Nadu Vs. A. Guruswamy  (1997) 3 SCC  542 
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and taken measures to face contemporary challenges.  Yet many tribal don’t know the 

test of democracy. But they possess morality, religious beliefs and world view of their 

own. Various studies reveal that tribal have been exploited socially, economically and 

other wise. Since independence several legislations has been passed to protect the interest 

of the tribal people. Despite the developments tribal people are victims of the present 

legislation.  
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