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Abstract- 

The conceptions to secure Justice, Equality, Freedom, Speech, Unity, and Expression have 

been the principal of the government. This article is an attempt to highlight the Rights of 

Transgender- Its Violation, Demand, and Expression in India. There is supreme law in India 

and every person is equal in the eyes of law. It specifically reflects upon the role of Indian 

parliament and judiciary towards promoting the ultimate aspiration of providing Equality, 

Rights, Non-discrimination and their needs, demand, and expression to the people belonging 

to different sexual orientation. The right of a transgender bill was introduced in Rajya Sabha 

on 12TH December 2014 which is passed on 24th April 2015. No people have any right to say 

anything against them. Homosexuality is not a crime anymore in India and it is not a mental 

disorder. The Supreme Court of India overruled its 2013 decision and partially struck down 

Section 377. It shows that ban is irrational, indefensible and manifestly arbitrary the judges 

said. Now their demands have been fulfilled and now they can live deliberately and can enjoy 

their own lifestyle just like any normal person does. Yet, the transgender community is facing 

a constant battle as they often been subjected to abuse, oppression, and discrimination and 

have been mocked and ignored at even after the abolition of Article 377 of Indian 

constitution because of the mentality of some people. The Right to choose ones gender 

identity is an essential part of living a life with dignity which falls under Article 21 of the 

Indian constitution. Thus there should be special legal rights and protection given to these 

people against the discrimination by both state and civil society which cognate to the offense 

of practicing untouchability.  
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Introduction- 

        “I am no bird; and no net ensnares me: I am a free human being with an independent 

will.” (Bronte, 1981) 

 Transgender are individuals of any age or sex who do not accord with their gender 

identity and whose appearance differs from any general person living in this world and they 

are not termed as normal as how men and women are supposed to be. They have existed in 

this world since the time immemorial in every culture, society, race, and cast. There is 

supreme law in India and every people are equal in the eyes of law yet these people are facing 

a constant battle in the society for their gender, appearance, voice, demand expression and 

especially for their rights and they often been subjected to oppression, Discrimination, abuse 

at every part of Indian society. In Mughal era status of these communities was good as 

compared to the present world as they were respected and admired which is now has been 

completely changed. Any discussion on the transgender people must begin with the 

distinction between a most neglected difference between the ‘gender identity’ and ‘sexual 

orientation’. They are restrained from the basic and fundamental rights given since by birth of 

an individual which they entitled to have as being a citizen of India. In this, the current paper 

is an attempt to highlight the exploitation and the consequences bore by the victims of 

injustice both socially as well as legally. The current paper tried to highlight the exploitation 

and obsession faced by the victims not injustice with different identities related to both social 

and legal issues. 

What is Transgender- 

 The term ‘transgender’ in general means nothing relating to a person whose gender 

does not relate to the person’s biological sex assigned at the time of birth. (Bradford, 2018) 

 As per the Transgender Persons (Protection of Rights) Bill, 2016; ‘Transgender 

person’ means a person who is neither wholly male nor wholly female; a combination of 

male or female; or neither female nor male or whose sense of gender does not match with the 

gender refer to that person at the time of birth and includes trans-men and trans-women, 

persons with gender-queers. (Ministry: Social Justice and Welfare, 2017) 

 Rajkumar, (2016); in his research paper on the education of transgender in India, 

states that; in India; there is a vast range of transgender related identities which include the 
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Aravanis, Hijras, Kothis, Jogtas or Jogappas and shivsakthis. It is also a great fact that they 

were treated equally with high respect in the ancient era.  

Rights Permitted to Transgender Under the Indian Law:- 

 There is supreme law and every person is equal in the eyes of law in India. The 

Preamble of the Indian constitution percepts justice, equity, and good conscience for all. The 

right to equality and equal protection to the law is guaranteed under article 14 (Uma, 2018) 

and article 21 (Jain, 2015) of the constitution of India. The right to choose one’s own gender 

is an essential part of the Indian constitution which again falls under the ambit of article 21 of 

the Indian constitution (Equal Right Trust, 2014). Determining the right to freedom and self-

determination, the court observed that, the gender to which a person belongs is to determine 

by the person concerned (Constitution Of India, 1959). They have all the right to express and 

live their life with dignity and without fear. The life of transgender is a constant battle as they 

are not accepted anywhere in society and not treated equally as like other people in society 

and often ridiculed by society (Madhana, 2017).  

 The Supreme Court in its judgment by the division bench of justices K.S. 

Radhakrishnan & Justice A.K. Sikri in National Legal Services Authority v. Union of India & 

Ors (Popularly known as NALSA) dwelled upon the status of the identity of transgender. 

Study of term ‘person’ was widened and was held that Article 14 of the Indian constitution 

does not restrict the word ‘person’ and recognized the third gender identity along with the 

male and female. The court recognized right as for how a person chooses to behave in private 

and the free thought process of a human being for the better development of one’s mind and 

personality. Transgender people are neither male nor female fall within expression of word 

person and hence, entitled to all legal, social, political rights and should be given protection 

in all spheres of countries and states activities including education, health, employment as 

well as all social, civil and political rights as like by every citizen of India. (Radhakrishnan & 

Sikri, 2014) 

 Further, Adverting the concept of discrimination, the discrimination on the grounds of 

‘sex’ under article 15 and 16 includes the discrimination against the grounds of gender 

identity also as it violate the expression of Article 14, 15, 16 and 21.  Dealing with the 

legality of self-gender identity Justice Radhakrishnan ruled, that the self-identified gender 

either can be a male, female or third gender. Justice Sikri; in his opinion dwelled upon the 

rights of transgender and laid down that gender identification is an essential element which is 
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required for the enjoyment of civil rights by the community. Its only with this recognition 

many rights attached to the third gender would be available to this community that is, the 

right to own property, right to vote, right against exploitation, right to claim a formal identity 

through a passport, ration card, birth certificate, voter id,  a driving license, the right to 

education, employment, health services and so on. Furthermore emphasizing on the aspect of 

human rights, there seems to be no reason why a transgender must be denied to basic human 

rights. The aforesaid lines lay focus on inalienable “gender identity” which connects with the 

basic human rights and guaranteed the right to life and liberty with dignity. (Radhakrishnan 

& Sikri, 2014) 

 Article 23 of the Indian constitution prohibits the trafficking of a human being as 

beggars and other forms of forced labor shall be an offense punishable in accordance with 

law (India Kanoon, 2018).  The court also protects the gender expression which was adjured 

by the Article 19(1) (a) and held that no restriction can be made on one’s personal appearance 

or choice of dressing which subjected to the restrictions contained in Article 19(2) of Indian 

constitution. Moreover, the right to reputation enhances their protection, the court held that 

the good reputation was an element of personal security and was protected by the 

constitution, equally with the right to liberty, enjoyment, and property. (Kher, 2016) 

Problems Faced by the Transgender- 

 Human rights are basic rights and should be given equally to every person and 

freedom to live life freely which is given to a human being by virtue cannot be abrogated by 

any government. The major problems faced by the transgender communities are of 

unemployment, depression, discrimination, lack of educational facilities, household 

problems, and medical facilities: like HIV care and hygiene, hormone pill abuse, alcohol 

abuse, and problems related to marriage and adoption.  In 1994 several of them were denied 

for voter identity cards with the sexual category of their choice. They are deprived of their 

rights which include the right to life, liberty, equality, and freedom of thought and expression. 

As it has also been noticed that these communities also face discrimination as they are not 

given right to contest elections, right to vote and licenses and they are treated as 

untouchables. Transgender people get fewer opportunities as compare to others. They are 

hardly educated because they are not allowed in many educational institutions and even if 

they get admission, many of them face humiliation and bad treatment from students and even 

from teachers. Many transgender people have limited employment and they get jobs easily 
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and if they get it then they often get humiliated because of their gender identity, appearance 

and behavior and they are forced to leave their jobs. (Mani, Joseph, & Deena, 2013) 

 In most of the families when their male child starts behaving in ways considered as 

feminine and inappropriate to the expected gender role then they are not accepted by their 

families and treated very badly their own family members beat them abuse and assault them 

for behaving and dressing like a female. Later, sometimes transgender women may find it 

difficult to claim for their property rights They are forced to do sex works which later put 

them at the highest risk of contracting HIV sometimes because of unemployment and less 

education they willfully get themselves indulge in this atrocious work to earn their livelihood 

and because of the fear of rejection or they want to affirm their gender through sex.  (Hines & 

Sanger, 2010) 

Immoral Traffic Prevention Act of 1956-  

 The act was amended in 1986 and became gender-neutral legislation. This act applied 

to both male and female sex workers along with those whose gender identity is imprecise. 

With the amendment of this act both the male and hijra sex workers became criminal subjects 

and this gave the police intimidation of the transgender sex workers. Section 377 of IPC 

criminalize same-sex relationships between consenting adults (Central Government Act, 

1948). In Jayalakshmi v. state of Tamil Nadu, Pandian case in Madras High Court, A 

transgender was arrested on the charges of theft by the police. He was sexually assaulted in 

the police station which ultimately led him to immolate himself. Social welfare programs and 

developments provide a variety of social welfare schemes for socially and disadvantaged 

groups. (P. Jyothimani, 2007)   

Rights of Transgender Persons Bill 2016- 

 The union cabinet cleared the transgender bill, 2016, which will pave the way for the 

community to declare as the third gender with an option to identify them as transgender. 

However the bill does not talk about to give reservation to transgender and bill prohibits 

discrimination against transgender in areas such as education, employment, and healthcare. It 

directs the central and state governments to provide welfare schemes in these areas. Offenses 

like compelling a transgender person to beg, denial of access to a public place, physical and 

sexual abuse, etc. would attract up to two years’ imprisonment and a fine. (Ministry: Social 

Justice and Welfare, 2017) 
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Demand Raised by Transgender for their Rights in India:- 

 A demand raised in Bhubaneswar by members of the transgender community for the 

inclusion of the ‘third gender’ as a category for candidates at the rural polls and also, a 

delegation of transgender in support of all Odisha kinnar and third gender submitted a 

memorandum while placing a demand for the 5% reservation for transgender candidates in 

panchayat polls. In Kerala transgender, people raised the demand for a dignified life and an 

end to daily discrimination. (The Times of India, January 13, 2017). They demanded that 

reservation should be given in the HR policies, parliament’s seats for the transgender and 

hijras. They demanded medical and health support on feminization, gender transition, the 

establishment of the medical and health guidelines and non-inclusion of various Tran’s 

identities under the definition of transgender. After this demand the Government set to 

reintroduced Transgender Bill (2016). 

 The Judgment of The Supreme Court on Transgender Rights- 

 The Supreme Court in its judgment by the division bench of justices Justice K.S. 

Radhakrishnan and Justice A.K. Sikri; in National Legal Services Authority v. Union of 

India & Ors. Popularly known as NALSA case in this court was dwelling upon the status of 

an identity of transgender, Study of term ‘person’ was widened and was held that the Article 

14 of Indian constitution does not restrict the word ‘person’ and recognized the third gender 

identity along with the male and female. The court recognized right as for how a person 

chooses to behave in private and the free thought process of a human being for the better 

development of one’s mind and personality 

 Section 377 of IPC is an artifact of British India having been introduced in 1861. It 

was modeled on the old British law called the Buggery Act was the first such civil law which 

Criminalized the same sex relations among the consenting adults and denial of expression of 

choice by a statutory body and giving an approval by a two-judge bench of the court, Section 

377 of the Indian penal code, (G Singhvi) in Suresh Kumar Kaushal and another v. Naz 

foundation and others laid down that the interpretation placed in this case upon Article 21 of 

the constitution was extremely narrow and the court has been basically guided by Article 14 

of the constitution. 

 Drawing an attention towards the NALSA Case, it was said that the rights of LGBT 

are not fully realized and they remained incomplete because their expression as regards to 
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sexuality is not allowed to be pronounced, criminality attached to the sexual acts between 

these people deserves to be given a burial and therefore the rights and expression of LGBT 

community need not only Equal but if not more constitutional protection. (Naz Foundation) 

analyzed the concept of constitutional morality and ultimately struck down section 377 

clearly states that carnal intercourse between homosexual and heterosexual people with 

consent cannot be an offense. On August 2017, the Supreme Court in its landmark Judgment 

held the “Right to Privacy as Fundamental Right and observed that the sexual orientation is 

an essential attribute of privacy”.  

 On September 6, 2018, the Supreme Court overturned its previous order on Section 

377 and decriminalized gay sex. A five-judge constitution bench led by (CJI Dipak Mishra) 

held that the 157- year old colonial-era law will not apply to sex between the consenting 

adults, irrespective of their gender. The section will, however, continue to apply to bestiality 

and sexual acts without consent and those involving a minor. (CJI Deepak Mishra) said in his 

verdict, that “I am what I so take me as I am” and the five judges bench stated that LGBT 

community possesses the same rights as others. Furthermore, they said sexual orientation is 

one of the natural phenomena any discrimination on the basis of sexual orientation amounts a 

violation of fundamental rights and freedom of speech and expression. 

 Initiatives were taken by the state’s government in India:- 

 The Southern state of Kerala announced that it would reserve places in the state’s 

higher education institutions for transgender. The government of India passed the Rights of 

transgender person bill 2014 and 2016 and social security schemes by the Odisha government 

and created the department of social securities and empowerment of persons with disabilities 

(SSEPD). Supreme Court allows a transgender person to self-identify as “third gender” or as 

a ‘male or female’ and the various government policies improved access to employment, 

education and food facilities. The legal developments gave transgender people the rights to 

access various public posts such as polling booth officer, public officer, college principal, and 

sub-inspector.  

Conclusion:- 

 All people have their own rights and all individuals are protected from torture, cruel 

and inhuman treatment.  An Effective system should be built for recording and reporting acts 

of violence. Transgender along with other persons conferred the following rights such as 
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Right to live with dignity and right against exploitation, right to education, right for equal 

opportunities.  The Government of states must investigate, prosecute and punish slaughterers 

responsible for extrajudicial executions and should enact laws which protect every individual 

person from violence, discrimination. They need social, civil and economical securities in a 

diverse nation like India.    
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