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SECTION 377 WAS A MORAL CODE AND NOW AN ABSOLUTE 

RIGHT: A REVIEW  

Dr. Devinder Singh* Varun Garg** 

---------------------------------------------------------------------------------------------- 

Introduction 

Morality is the quality of being right, honest, or acceptable
1
 and distinction 

between right and wrong or good and bad behavior.
2
 Moral conduct is that right 

and good judgment which is universally correct, just and good for individuals 

because it is sanctified by religion and approved by scriptures.
3
  Morality is not 

limited only to abstract ideals, but it is founded and evolved on those living 

rules which are sanctioned by the moral codes of a community and, further 

guide the human behaviors in the ordering of society.
4
 

Laws of all communities had been originally derived from moral philosophy 

and religion.
5
 In Indian Civilization too law has been a primarily based on the 

morality for a long time. Even in ancient Hindu law great importance was given 

to sadachar which meant ‘good conduct’.
6
 It represents the principles of good 

behavior by helping one in discerning right and wrong.
7
It has been with advent 

of foreign rulers that the concept of law which works through legal sanction is 

given priority over moral sanction, many of such legal rules are alien to moral 

principles, values and rules prevalent in our society. 
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Swami Vivekananda rightly opined that morality helps in the transformation of 

man through spiritual education human finds the solution for all social evils.
8
 Dr 

Ambedkar agreed that law itself must embody minimum moral contents. Thus, 

law and morality had to go hand in hand. There is in fact a remarkable 

compromise and combination of law and morality in the Indian Constitution.
9
 

Krishna Iyer Justice also observed that we cannot regain our past glory unless 

we realize the importance of morality in our present legal system.
10

 Morality 

determines the direction of law.  The legislators while formulating such laws 

and the judges while giving their logical decisions are working in this direction 

only.
11

 They are guided by the values and morals recognized in the society.
12

 

The values which India cherishes have been incorporated in the Constitution as 

fundamental rights and directive principles of state policy, such as equality 

before the law, freedom of speech, expression, faith, religion etc.
13

 These values 

are prized by society not only in India but throughout the democratic world.
14

 

These values are deeply rooted in the great epics and greatly embedded in the 

Vedas etc. Just as morality fosters and strengthens the soul in the same way 

morality in law provides greater force to it and commands voluntarily obedience 

from the people.
15

 Custom in legal context must be moral or not opposed to 

public policy or against equity, justice and good conscience. 
16

 

Modern Law and Morals 

It is rather unfortunate that the modern law bothers little about the moral or 

ethical values of life. It is meticulously confined to rights and legal obligations 

                                                           
8
 Dr. Sudipa Dutta Roy, ‘Education in the Vision of Swami Vivekananda’, available at: 

https://www.esamskriti.com/e/Spirituality/Education/Education-In-The-Vision-Of-Swami-Vivekananda-1.aspx, 

(visited on October 21, 2018).  
9

Dr. Babasaheb Ambedkar Writings and Speeches, Vol. 9, Vasant Moon, available at: 

https://www.mea.gov.in/Images/attach/amb/Volume_09.pdf, (visited on October 21, 2018). 
10

 N.V. Paranjape, Studies in Jurisprudence & Legal Theory, Central Law Agency. 
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and is silent about moral obligations or improprieties. A society is bound to 

decay without maintaining high standards of decency and morality. It is 

imperative for its preservation that the base, carnal and low instincts of its 

members must be curbed. Hence, the need arose to include the ground decency 

and morality in Article 19(2) of the Indian Constitution to justify restrictions on 

freedom of speech and expression, which may otherwise be conveniently 

abused for deliberately lowering the public morals.
17

 The Supreme Court in the 

case of Ranjit D. Udeshiv. State of Maharashtra,
18

 by applying the Hicklin
19

 test 

upheld the constitutionality of section 292 of IPC. The courts are expected to 

preserve the ethical values of law by judicial intervention whenever the laws 

framed by the legislators are vitiated by immorality. The moral fabric of Indian 

society can be preserved if the judiciary acts as an effective check on legislature 

and executive when they attempt to outrage public morals by their nefarious 

activities.
20

 

In Mr.‘X’ v. Hospital‘Z’,
21

 the Supreme Court has held that although the Right 

to privacy is a fundamental right under Article 21 of the Constitution, it is not 

an absolute right and restrictions can be imposed on it for the protection of 

health or morals. Right to marry is an essential element of right to privacy but is 

not absolute. Marriage is the sacred union, legally permissible, of two bodies of 

opposite sexes. The court said that in case of a conflict between two 

fundamental rights available under Article 21, the right which would advance 

the public morality or public interest would alone be enforced through the 

process of the court.
22

 Similarly in T.K Rangarajan v. State of Tamilnadu,
23

 the 

Supreme Court deliberated upon the friction between the individual interests 

and the society’s interest at peace and well-being, and concluded that where 

                                                           
17

 Ibid 
18

AIR 1965 SC 881. 
19

Queen. v. Hicklin (1868) 3 QB 360 at 371 
20

Supra note 6. 
21

AIR 1995 SC 495. 
22
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23

2003 (6) SCC 581. 

Suraj Punj Journal For Multidisciplinary Research

Volume 9, Issue 1, 2019

ISSN NO: 2394-2886

Page No: 58

ssc
Textbox



Page 4 of 25 
 

larger interests of the community are in question, the individuals freedom of 

expression takes a backseat.
24

 It is submitted that the court gave weightage to 

maximum satisfaction of interests and held that there is neither any 

fundamental, legal or any moral right to strike on the part of workmen and 

employee for holding that a bandh imposes unreasonable restrictions to the 

fundamental rights of the people in general causing hardship to them.
25

 

Nowadays, the growing modern crisis of the West, which is shaking its culture 

and civilization to its foundations, stems from separating law from morals, 

seeing no necessary relationship between them. But this is to relativize justice 

and truth in human relations, and to reject any concept of objective truth capable 

of uniting men. The bond of unity between men is tenuous when they simply 

share material interests; this is an association of self-interests (always prone to 

clash). Unity goes deeper and is stronger against potential divisions when 

people have common values to look up to: shared truth, patriotism, religious 

faith etc.
26

 

Law, according to the Encyclopedia Britannica, refers to the specialized form of 

social control familiar in modern, secular, politically organized societies.
27

 The 

first form of culture is law. Its effectiveness means that barbarism has been 

overcome.
28

 The purpose of morality is to ensure the uprightness of individual 

conscience; the law cannot force a conscience to be upright.
29

 The only true 

alternative to positivism is the view that the authority of the law derives from 

measure of the rightness or wrongness of the law.
30

 

Today everyone accepts that governments and laws must be directed towards 

preserving a healthy environment that does not harm or contaminate men's 

                                                           
24

 Supra note 6. 
25

 (In this case the court reiterated its earlier ruling in Communist party of India (Marxist) v. Bharath Kumar 

and Others1998 (1) SCC 201) 
26

 Law and Morality, available at: http://www.cormacburke.or.ke/node/1108 (visited on September 30, 2018) 
27

 Ibid. 
28

 Ibid. 
29

 Ibid. 
30

 Ibid. 
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physical state.
31

 It is becoming more than appropriate to appeal to ‘ecology’ 

defined as ‘study of relationships between organisms and their environment’ to 

help people reflect that man's interior state can also be contaminated and needs 

a non-contaminated and non-exploitative moral environment.
32

 The same should 

be true of the peddling of pornography; its harm is not simply that it ‘shocks’ 

some people, but that it obsesses and takes away freedom, especially the 

freedom to love.
33

  Hence the challenge to all thinking jurists: to restore law to 

its place of dignity: worthy of respect, and a stimulus to a free response. Sir 

Edward Coke,
34

 once spoke of ‘the gladsome light of jurisprudence’.
35

 A phrase 

to be borne in mind by all who love both truth and law. It is like participation in 

truth, justice too has its own splendor that can evoke a free response in the 

subject arising from the depths of one's conscience.
36

 Hence it is legitimate to 

speak of the splendor of justice (splendor iustitiae) and of the splendor of the 

law (splendor legis) as well: indeed the task of every legal system is to serve the 

truth, the only solid foundation which can support personal, marital, and social 

life.
37

 It is only right, then, that human laws should aspire to reflect in 

themselves the splendor of truth. Obviously, the same can said of their concrete 

application, which is also entrusted to human agents. Love for the truth must be 

expressed in love for justice and in the resulting commitment to establishing 

truth in relations within human society.
38

 

Unnatural carnal intercourse as a penal immoral act  

Section 377 of the Indian Penal Code (IPC), 1860
39

 made carnal intercourse 

(including voluntarily act) against the order of nature a prescribed act by putting 

it in the category of mala prohibita, i.e. a wrong declared to be punishable by 

                                                           
31

Ibid. 
32

Ibid 
33

Ibid. 
34

 (1552-1634), who may well be considered the founder of English common law. 
35

Ibid. 
36

 John Paul II was taking up Coke's idea, in his 1994 address to the Roman Rota. 
37

Ibid. 
38

Ibid. 
39

 (45 of 1860).  
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statute, being a crime. It has been put in the category of crime by the colonial 

legislation (Macaulay’s IPC), on the basis of morality and social perception of 

abhorrence towards such acts. It has been adopted by Indian legislature too after 

independence by virtue of Article 372 of the Constitution. And recently a 

constitutional bench of India declared some aspects of Section 377 as 

unconstitutional in the judgement of Navtej Singh Joharv. Union Of India
40

 

Historical background of Section 377 

The legislative history of the subject indicates that the first records of sodomy 

as a crime at Common Law in England were chronicled in the Fleta, 1290, and 

later in the Britton, 1300. Both texts prescribed that sodomites should be burnt 

alive.
41

 Acts of sodomy later became penalized by hanging under the Buggery 

Act of 1533 which was re-enacted in 1563 by Queen Elizabeth I, after which it 

became the charter for the subsequent criminalization of sodomy in the British 

Colonies.
42

 Thomas Babbington Macaulay, who is the president of the Indian 

Law Commission, in 1835, was charged with the testing task of drafting the 

Indian Penal Code also as a unifying effort to consolidate and rationalize the 

splintered systems prevailing in the Indian Subcontinent.
43

Section 377’s 

predecessor in Macaulay’s first draft of the Penal Code was clause 361, which 

defined a severe punishment for touching another for the purpose of unnatural 

lust.
44

 Section 377 IPC is contained in Chapter XVI of the IPC titled ‘Of 

Offences Affecting the Human Body’. Within this Chapter Section 377 IPC is 

categorized under the sub-chapter titled ‘Of Unnatural Offences’ The marginal 

note refers to the acts proscribed as ‘unnatural offences’.
45

  This expression, 

however, is not used in the text of Section 377 IPC.  The expression ‘carnal 

                                                           
40

 Writ Petition (Criminal) No. 76 of 2016, available at: https://www.sci.gov.in/supremecourt/2016_Judgement  

(visited on September 15, 2018). 
41

Naz Foundation v. Government of NCT of Delhi, available at: https://indiankanoon.org/doc/100472805/ 

(visited on September 29, 2018). 
42

Ibid. 
43

 Alok Gupta, “Section 377 and the Dignity of Indian Homosexuals”, available at: 

https://www.outrightinternational.org/sites/default/files/15-1.pdf (visited on September 29, 2018). 
44

Ibid. 
45

Supra note 41. 
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intercourse’ is used in Section 377 IPC as distinct from the expression ‘sexual 

intercourse’, which appears in Sections 375 and 497 IPC.  According to the 

Concise Oxford Dictionary
46

 the term ‘carnal’ means ‘of the body or flesh; 

worldly’ and ‘sensual, sexual’.  Consent is no defence to an offence under 

Section 377 IPC and no distinction regarding age is made in the section. 
47

 

Thus as the word carnal intercourse ‘against the order of nature’ has not been 

defined in the section 377 or anywhere else in the IPC, The connotation given to 

the expression by various judgments to includes all those sexual acts which are 

not intended for the purpose of procreation.
48

 The Black’s law dictionary define 

natural as ‘A fundamental quality that distinguishes one thing from another; the 

essence of something, Something pure or true as distinguished from something 

artificial or contrived.
49

 To determine what is natural, functional basis is cited 

which basically means that every instrument or organ of the body has a 

particular function to perform, and therefore, using such an organ for a purpose 

inconsistent with its principal function is unnatural.
50

 As per this logic, every 

form of sex other than penile vaginal will be considered as unnatural. The same 

logic is used to denounce anything other than procreative sex as unnatural.
51

 So 

section 377 of IPC makes carnal intercourse with same sex, opposite sex or 

animal whether consensual or non-consensual punishable on the ground of 

morality, social values and health.
52

 

In Khanu v. Emperor,
53

it was held that Section 377 IPC punishes certain 

persons who have carnal intercourse against the order of nature with inter alia 

human beings [if the oral sex committed in this case, is carnal intercourse], it is 

clearly against the order of nature, because the natural object of carnal 

                                                           
46

(ninth edition, 1995) 
47

Supra note 41. 
48

Ibid. 
49

Ibid. 
50

Ibid. 
51

Ibid. 
52

Ibid. 
53

AIR 1925 Sind 286. 
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intercourse is that there should be the possibility of conception of human 

beings, which in the case of coitus per os (mouth contact with the male 

genitals
54

 ) is impossible. In Lohana Vasantlal Devchand v. State of Gujrat,
55

 

the issue was whether oral sex amounted to an offence under Section 377 IPC.
56

  

It was held that the ‘orifice of the mouth is not, according to nature, meant for 

sexual or carnal intercourse.’  In Calvin Francis v. State of Orissa
57

, relying on 

Lohana Vasantlal Devchand v. State,
58

 it was held that oral sex fell within the 

ambit of Section 377 IPC.
59

 

Dynamic Judicial approach 

The provision has been challenged many times on the ground of violation of 

fundamental rights such as equality, freedom of expression, discrimination on 

the ground of sex and right to personal liberty before various High Courts of 

India and the Apex Court, and Indian judiciary always either upheld the validity 

of the provision or left it to the discretion of legislature as being a prerogative of 

state legislature policy to legislate as a representative of society. In K.A. Abbas 

v. Union of India and another,
60

 the Apex Court has held that validity of any 

legislation is always to be presumed and if there is any vagueness in the 

definition of any section, the courts have to give such a definition which 

advances the purpose of the legislation and that the courts must make every 

effort to uphold the constitutional validity of a statute.
61

 In Fazal Rab 

Choudhary v. State of Bihar,
62

 the Apex Court held that the offence under 

Section 377 IPC implies sexual perversity. 

                                                           
54

available at : https://www.definition-of.com/coitus+per+os (visited on September 28, 2018) 
55

AIR 1968 Guj 252 
56

Supra note 41. 
57

1992 (2) Crimes 455 
58

Ibid. 
59

Supra note 41.  
60

 (1970) 2 SCC 780. 
61

Ibid. 
62

 (1982) 2 SCC 9. 
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It has been first time in the history that Delhi High Court in the case of Naz 

Foundation v. Govt. (NCT of Delhi)
63

 declared the provision to be in derogation 

of Articles 14, 15 and 21 of the Constitution in so far as it criminalizes 

consensual sexual acts of adults in private, whereas for non-consensual penile 

non - vaginal sex and penile non - vaginal sex involving minors and bestiality 

the High Court ruled that Section 377 IPC was valid.
64

 In Naz Foundation v. 

Govt. (NCT of Delhi)
65

 the petitioner NGO has been working in the field of 

HIV/AIDS intervention and prevention. This necessarily involves interaction 

with such sections of society as are vulnerable to contracting HIV/AIDS and 

which include gay community or individuals described as ‘men who have sex 

with men’ (MSM). For sake of convenient reference, they would hereinafter be 

referred to as ‘homosexuals’ or ‘gay’ persons or gay community. Homosexuals, 

according to the petitioner, represent a population segment that is extremely 

vulnerable to HIV/AIDS infection.  The petitioner claims to  have been 

impelled to bring this litigation in public interest on the ground that HIV/AIDS 

prevention efforts were found to be severely impaired by discriminatory 

attitudes exhibited by state agencies towards gay community, MSM or trans-

gendered individuals, under the cover of enforcement of Section 377 IPC, as a 

result of which basic fundamental human rights of such individuals/groups (in 

minority) stood denied and they were subjected to abuse, harassment, assault 

from public and public authorities. 

The honorable High Court taken the view that Article 15 of the Constitution 

prohibits discrimination on several enumerated grounds including ‘sex’. The 

High Court has provided an expansive interpretation of 'sex' so as to include 

prohibition of discrimination on the ground of ‘sexual orientation’ and held that 

sex - discrimination cannot be read as applying to gender only. As per the High 

Court's view, discrimination, on the basis of sexual orientation is grounded in 

                                                           
63

 2010 Cri LJ 94. 
64

Supra note 41. 
65

Ibid. 
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stereotypical judgments and generalization about the conduct of either sex.
66

 

The High Court has taken into consideration rights of LGBTS (lesbian, gay, 

bisexual, and transgender) of dignity and non-discrimination. 

But later on in the judgment of Suresh Kumar Koushal v. Naz Foundation,
67

 a 

Division bench of the Supreme Court upheld the validity of Section 377 of IPC 

including consensual intercourse between adults by holding that Section 377 of 

IPC would apply irrespective of age and consent, for Section 377 of IPC does 

not criminalize a particular people or identity or orientation and only identifies 

certain acts which, when committed, would constitute an offence. Such a 

prohibition, in the Court's view regulates sexual conduct regardless of gender 

identity and orientation.
68

 

The Apex Court further observed that one indulged in carnal intercourse in the 

ordinary course and one who is indulged in carnal intercourse against the order 

of nature constitute different classes and the people falling in the latter category 

cannot claim that Section 377 IPC suffers from the vice of arbitrariness and 

irrational classification (that justifies Article 14’s acid test of equality). The 

Court further observed that while reading  Section 377  of the  IPC,  it cannot be  

overlooked that  only a minuscule fraction of the country's population 

constitutes  LGBTs and in last 150  years, less than 200 persons have been 

prosecuted under Section  377 of the IPC which cannot, therefore, be made a  

sound basis for declaring Section 377 IPC  ultra vires the provisions of Articles 

14, 15 and 21 of the Constitution.
69

 

In 2016 a writ petition has been filed for declaring the right to sexuality, right to 

sexual autonomy and right to choice of a sexual partner to be part of the right to 

life guaranteed under Article 21 of the Constitution of India and further to 

declare Section 377 of the Indian Penal Code to be unconstitutional before a 

                                                           
66

Ibid. 
67

(2014) 1 SCC 1. 
68

Ibid. 
69

Ibid. 
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three judges bench of the Supreme Court of India. The Court referred to a two-

Judge Bench decision rendered in the case of Suresh Kumar Koushal v. Naz 

Foundation,
70

 wherein this Court had overturned the decision rendered by the 

Division Bench of the Delhi High Court in Naz Foundation v. Government Of 

NCT of Delhi
71

.  It was submitted on the said occasion that the two-Judge Bench 

in Suresh Kumar Koushal v. Naz Foundation,
72

 had been guided by social 

morality leaning on majoritiarian perception whereas the issue, in actuality, 

needed to be  debated upon in the backdrop of constitutional morality. A 

contention was also advanced that the interpretation placed in Suresh Kumar 

Koushal v. Naz Foundation,
73

 upon Article 21 of the Constitution is extremely 

narrow and, in  fact, the Court has been basically guided by Article 14 of the  

Constitution.  Reliance was placed on the pronouncement in National Legal 

Service Authority v. Union of India &Ors
74

 case wherein this Court had 

emphasized on gender identity and sexual orientation. Attention of this Court 

was also invited to a nine- Judge Bench decision in K.S. Puttaswamy and 

another v. Union of India
75

 and others wherein it was opined that sexual 

orientation is an essential component of rights guaranteed under the 

Constitution which are not formulated on majoritarian favour or acceptance. 

The three-Judge Bench expressed the opinion that the issues raised should be 

answered by a larger Bench and, accordingly, referred the matter to the larger 

Bench.
76

 

Consequently, in the recent judgment of Navtej Singh Johar v. Union Of 

India,
77

 the five judges bench of the Apex Court overruled the Suresh Kumar 

                                                           
70

Supra note 41. 
71

Supra note 67. 
72

Ibid. 
73

Ibid. 
74AIR 2014 SC 1863. 
75

available at: https://www.sci.gov.in/supremecourt/2012/35071/35071_2012_Judgement_24-Aug-2017.pdf. 
(visited on September 29, 2018) 
76

Ibid. 
77

Supra note 40. 
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Koushal v. Naz Foundation
78

 judgement to an extent by holding that Section 

377 IPC, so far as it penalizes any consensual sexual relationship between two 

adults, be it homosexuals, heterosexuals or Lesbians, cannot be regarded as 

constitutional. However, if anyone, either a man or a woman engages in sexual 

activity with an animal, the said aspect of Section 377 is constitutional and it 

shall remain a penal offence under Section 377 IPC.  Further, any act of the 

description covered under Section 377 IPC done between two individuals 

without the consent (involuntarily) of any one of them would invite penal 

liability under Section 377 IPC.
79

 

Reasons for the Decision: Critical Analysis 

The Supreme Court while deciding this case has taken up the issues related to 

doing the sex in the un-natural way and reached a conclusion that sexual 

orientation is the part of rights granted to the individual under Articles 14, 19, 

21 etc. and there is no natural way for doing sex. An analysis of various issues 

is done herein pointwise.   

1. Constitutional morality overrides social morality: 

The Apex Court held that the veil of social morality cannot be used to violate 

fundamental rights of even a single individual, for the foundation of 

constitutional morality rests upon the recognition of diversity that pervades the 

society.
80

 Constitutional morality embraces within its sphere several virtues, 

foremost of them being the espousal of a pluralistic and inclusive society.
81

 The 

concept of constitutional morality urges the organs of the State, including the 

Judiciary, to preserve the heterogeneous nature of the society and to curb any 

attempt by the majority to usurp the rights and freedoms of a smaller or 

minuscule section of the populace.
82

 Constitutional morality cannot be martyred 

at the altar of social morality and it is only constitutional morality that can be 

                                                           
78

 Supra note 67. 
79

 Supra note 40 . 
80

 Ibid. 
81

 Ibid. 
82

 Ibid 
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allowed to permeate into the rule of law.
83

 Since this argument is philosophical 

in nature, it needs visionary appreciation of Dr. B. R. Ambedkar’s articulation 

on the issue; Dr Ambedkar agreed that law itself must embody minimum moral 

contents. Thus, law and morality had to go hand in hand. There is in fact a 

remarkable compromise and combination of law and morality in the Indian 

Constitution.
84

 

Laws are based on the moral values that bind our society together and the 

traditions that define us. Homosexuality is considered to immoral (according to 

our Indian traditions and values) and any immoral act, whether it is done in 

public or privately or is purely self- regarding, should be condemned as it is 

wrong in itself.
85

 Sin and crime are intermingled and so are law and immorality. 

Immorality cannot be separated from the law which is majorly based on the 

moral codes of our society and the sanctity of human life. The concept of 

private immorality is non-existent and it simply means what morals are 

practiced privately.
86

 An act that is immoral would remain a sin irrespective of 

where it is done. Homosexuality is considered to be against the order of nature 

and anything that has the tendency to harm the moral perceptions of our society 

(and its basic foundations) should be curbed. The freedom of choice and 

expression to which every citizen is entitled, does not include the freedom to be 

immoral.
87

 Human civilization is not possible without standing of the law and 

morality, right relationship and combination. 

2. Article 19 and Section 377 

The Apex Court has opined that an examination of Section 377 IPC on the anvil 

of Article 19(1) (a) reveals that it amounts to an unreasonable restriction, for 

public decency and morality cannot be amplified beyond a rational or logical 
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limit and cannot be accepted as reasonable grounds for curbing the fundamental 

rights of freedom of expression and choice of the LGBT community.
88

 

Consensual carnal intercourse among adults, be it homosexual or heterosexual, 

in private space, does not in any way harm the public decency or morality.
89

 

Therefore, Section 377 IPC in its present form violates Article 19(1) (a) of the 

Constitution. 
90

 Consensual sexual intercourse between two adults of a legal age 

in a private place is not a crime in any way under the Indian legal system. For 

example bigamy was a crime as per Section 494 of IPC but consensual bigamy 

is outside the preview of crime.
91

 Therefore, rights of the miniscule minority for 

which the Apex Court granted freedom of sexual orientation can be achieved 

even by declaring Section 377 intra vires and constitutional. Moreover, the 

approach of the Court, while examining the challenge to the constitutionality of 

an enactment is to start with the presumption of constitutionality and should try 

to sustain its validity to the extent possible. The unconstitutionality must be 

plainly and clearly established before an enactment is declared as void.
92

 The 

same approach holds good while ascertaining the intent and purpose of an 

enactment or its scope and application.
93

 The reverse has happened in this case. 

As far as Article 19 (1) is concerned, it applies to both individual morality and 

public decency and the Court understood that sex between male and female 

through pointed organs is the natural way of doing it by the majority population. 

The Court’s objective is to grant the license to those few people who have 

different sexual orientation. So applying morality and decency test to the sexual 

intercourse under Section 377 and then declaring that such morality and 
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decency is beyond the purview of restrictions under Article 19 (1) (a) may not 

be helpful and meaningful too. Purpose may be achieved without affecting it.   

2. Constitution is an organic and breathing document: 

The Supreme Court in this case has rightly observed and held that, a democratic 

Constitution like ours is an organic and breathing document with senses which 

are very much alive to its surroundings, for it has been created in such a manner 

that it can adapt to the needs and developments taking place in the society.
94

 No 

doubt our Constitution is alive to the changes it gets strengthen from equality,
95

 

which gets recognition of individuality through the entire length and breadth of 

this dynamic instrument.
96

 

The Court has to keep in view the necessities of the needy and the weaker 

sections like LGBTs who have been the object of humiliation, discrimination, 

separation and violence by not only the State and the society at large but also at 

the hands of their very own family members.
97

 The Apex Court is right in this 

approach as this community suffers a lot. The Court has already redressed Trans 

Genders rights in NALSA case.
98

 

But in the NALSA judgment, it has been unequivocally held that in addition to 

traditional categorization of gender into male and female, a third category is 

recognized as transgender to determine legal identity of those who are LGBT. 

And legal protections to transgender have been well recognized by the 

judgment, so the question of loss of their identity after NALSA judgment is 

untenable.
99

 This judgment of the court was appreciable as it has given the 

transgender community an identity.  

The Court is of the opinion that freedom that is required to be attached to 

sexuality still remains in the pavilion with no nerves to move.  The immobility 
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due to fear corrodes the desire to  express one‘s own sexual orientation as a 

consequence of which the  body with flesh and bones feels itself caged and a 

sense of fear  gradually converts itself into a skeleton sans spirit.
100

 Expression 

of choice in accord with law is acceptance of individual identity.
101

 If we look at 

it from jurisprudence point of view, then we find that human ‘will’ cannot be 

protected as it can run wild but in a civil society only human ‘interest’ need to 

protect.
102

 A thief can’t be defended for stealing to quench hunger.
103

 

The social values and morals have their space but they are not above the 

constitutionally guaranteed freedom. The said freedom is both a constitutional 

and a human right. Deprivation of that freedom which is ingrained in choice on 

the plea of faith is impermissible.
104

 But a balancing between individual interest 

and larger societal interest is always mandatory for just and harmonious 

functioning of the society. From childhood to till old age, every human being 

expects that his or her desire is to be fulfilled for which their arise conflict of 

desires or claims which comes under the term ‘interest’. It is impossible to 

fulfill all the desires of a human being. So to fulfill the desires of maximum 

human being for the welfare of society the concept of Social Engineering was 

emerged and which was coined by Roscoe Pound.
105

 

The Court further opined on question of same sex activity on same principle 

that, an argument is sometimes advanced that what is permissible  between two 

adults engaged in acceptable sexual activity is different  in the case of two 

individuals of the same sex, be it homosexuals or  lesbians, and the ground of 

difference is  supported by social standardization. Such an argument ignores the 

individual orientation, which is naturally natural, and disrobes the individual of 
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his/her identity and the inherent dignity and choice attached to his/her being.
106

 

Different sexual orientation to different individuals (TGs) is their human right 

and rightly redressed but wild human ‘will’ ought to be curtailed. 

3. Human dignity: The next consideration of the court is that Dignity is that 

component of one‘s being without which sustenance of his/her being to the 

fullest or complete is inconceivable. In the theatre of life, without possession of 

the attribute of identity with dignity, the entity may be allowed entry to the 

center stage but would be characterized as a spineless entity or, for that matter, 

projected as a ruling king without the scepter.
107

 When biological expression, be 

it an orientation or optional expression of choice, is faced with impediment, 

albeit through any imposition of law, the individual‘s natural and constitutional 

right is dented. Such a situation urges the conscience of the final constitutional 

arbiter to demolish the obstruction and remove the impediment so as to allow 

the full blossoming of the natural and constitutional rights of individuals. This is 

the essence of dignity and we say, without any inhibition, that it is our 

constitutional duty to allow the individual to behave and conduct himself/herself 

as he/she desires and allow him/her to express himself/herself, of course, with 

the consent of the other. That is the right to choose without fear.
108

 Freedom 

does not allow being immoral.
109

 Performing such activities in public will 

further enhance the confidence of individual? If for some persons answer is yes; 

can be allowing it?   

The Apex Court further elaborate the concept by referring to a Canadian case 

law, i.e. Law v. Canada (Minister of Employment and Immigration)
110

 capturing 

the essence  of dignity, the Supreme Court of Canada has made the observation 

that, ‘Human dignity means that an individual or group feels self-respect and 

self-worth. It is concerned with physical and psychological integrity and 
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empowerment. Human dignity is harmed by unfair treatment premised upon 

personal traits or circumstances which do not relate to individual needs, 

capacities, or merits. It is enhanced by laws which are sensitive to the needs, 

capacities, and merits of different individuals, taking into account the context 

underlying their differences. Human dignity is harmed when individuals and 

groups are marginalized, ignored, or devalued, and is enhanced when laws 

recognise the full place of all individuals and groups within Canadian 

society.’
111

 Learning from Canadian experience is wide enough but precedents 

from our own jurisprudence as cited above ought to have been preferred as the 

decisions has far reaching effects on the society.  

The Supreme Court further established nexus among freedom to choice, dignity 

and liberty by holding that in the sphere of sexual orientation, the constitutional 

courts have laid emphasis on individual inclination, expression of both 

emotional and physical behavior and freedom of choice, of course, subject to 

the consent of the other. A biological engagement, in contradistinction to going 

to a restaurant or going to a theatre to see a film or a play, is founded on 

company wherein both the parties have consented for the act. The inclination is 

an expression of choice that defines the personality to cumulatively build up the 

elevated paradigm of dignity. Be it clarified that expression of choice, apart 

from being a facet of dignity, is also an essential component of liberty. Liberty 

as a concept has to be given its due place in the realm of dignity, for both are 

connected with the life and living of a persona.
112

 

 

5. Sexual orientation: In the opinion of the Supreme Court, sexual orientation, as 

a concept, fundamentally implies a pattern of sexual attraction. It is as natural a 

phenomenon as other natural biological phenomena. What the science of 

sexuality has led to is that an individual has the tendency to feel sexually 
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attracted towards the same sex, for the decision is one that is controlled by 

neurological and biological factors.
113

 That is why it is his/her natural 

orientation which is innate and constitutes the core of his/her being and identity.  

That apart, on occasions, due to a sense of mutuality of release of passion, two 

adults may agree to express themselves in a different sexual behavior which 

may include both the genders. To this, one can attribute a bisexual orientation 

which does not follow the rigidity but allows room for flexibility. Sexual 

orientation is determined by genetic, hormonal, developmental, social and/or 

cultural influences (or a combination thereof), most people experience little or 

no sense of choice about their sexual orientation.
114

 Giving right to TGs for their 

different sexual orientation sounds logical but granting the right to MSM and 

WSW seems unbelievable and looks like granting them extra rights. Grant of 

such right may put extra mental pressure on the youth to become gay/lesbian 

like the habits of drinking, smoking, love for luxury things etc. Only time can 

unfold such stories.    

7. Privacy right: The Apex Court held that, in the case at hand, our focus is 

limited to dealing with the right to privacy vis-à-vis Section 377 IPC and other 

facets such as right to choice as part of the freedom of expression and sexual 

orientation. Such an orientation or choice that reflects an individual‘s autonomy 

is innate to him/her. It is an inalienable part of his/her identity. The said identity 

under the constitutional scheme does not accept any interference as long as its 

expression is not against decency or morality. There is nothing wrong if acts 

under Section 377 are performed privately and secretly. Under the autonomy 

principle, the individual has sovereignty over his/her body. As a concept, union 

also means companionship in every sense of the word, be it physical, mental, 

sexual or emotional. The LGBT community is seeking realisation of its basic 
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right to companionship, so long as such a companionship is consensual, free 

from the vice of deceit, force, coercion and does not result in violation of the 

fundamental rights of others.
115

 

8. Arbitrary as per Article 14 : The Court opined that an examination of Section 

377 IPC on the anvil of Article 14 of the Constitution reveals that the 

classification adopted  under the said Section has no reasonable nexus with its  

object as other penal provisions such as Section 375 IPC and the POCSO Act 

already penalize non-consensual carnal  intercourse. Per contra, Section 377 

IPC in its present form has resulted in an unwanted collateral effect whereby 

even consensual sexual acts, which are neither harmful to children nor women, 

by the LGBTs have been woefully targeted thereby resulting in discrimination 

and unequal treatment to the LGBT community and is, thus, violative of Article 

14 of the Constitution. In view of the law laid down in ShayaraBanov UOI,
116

  

judgment’s reasoning Section 377 IPC is liable to be partially struck down for 

being violative of Article 14 of the Constitution.
117

 Man, woman, children and 

TGs are different classes on the ground of reasonable classification under the 

Constitution of India and rulings of the Supreme Court. It is submitted that 

different sex need different sexual orientation putting them all in the same 

category is too mechanical. 

Conclusion and Suggestions 

Comments are given at different level and the appropriate sections of this paper, 

however for the purpose of clarity and brevity few points are drawn below; 

1. Through this judgment consensual carnal intercourse against the order of the 

nature made permissible/ non penal act for those who are not TGs by nature, so 

even a normal male or female can have consensual carnal intercourse against 

the nature with same or opposite sex by choice even if he or she don’t have any 
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natural tendency for such act. Granting such right to all; privately and 

voluntarily was not an offence before the decision of the Court in the instant 

case.  

2. Section 377 was based on the moral code and Parliament should have taken the 

final call on its final divorce between morality and law. Each society of the 

world has a political as well as a moral structure and the law is a perception of 

both of these. There exist shared ideas on politics, morals and ethics that make 

the basis of the society without which the society would disintegrate.
118

 

3. It is submitted that such acts have medical/physical adverse effect of carnal 

intercourse against the order of the nature especially on sexual organ (by penile 

anus- sex, use of sex toys etcetera) and diseases like AIDS. It is medically 

proved that such intercourse have adverse effect on anus and other parts of body 

who are not made by the very nature for such intercourse and also its adverse 

effects on a normal person’s mentally. 

4. By allowing such intercourse there has been provided scope for exploitation of 

females in hands of bisexual males, as patriarchy is still a bitter truth in the 

Indian society and it is not uncommon that females have to consent to their 

husband either because of pressure, ignorance or influence, without having 

awareness of its adverse effect on their mind and body of such intercourse. 

Indian wives especially in village and rural society, who is presumed to be 

unconditionally consented to her husband by total submission, with marriage, 

have to face mental and physical agony if her husband by choice or because of 

his natural tendency feels to have carnal intercourse against the order of the 

nature. As now the effect of deterrent in such cases will be removed from the 

society.  So a special provision to cover such potential mischief is the need of 

the hour in larger interest of society. 

5. There are chances of propaganda that such intercourse is even allowed by the 

Apex Court, so there is nothing bad in it to distort perception and mentality of 
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even a normal male or female. To save vulnerable section of the society like 

female, adolescents and mentally weaker section from such exploitation is 

indispensable need in the larger interest of the Indian society. So the principle of 

social engineering
119

 of Rosco Pound being the sacrosanct goal of the law, 

demands special protection for that section of the society who are not LGBT by 

order of nature. 

6. It will have far reaching ramifications in laws related to concept of marriage, 

and sodomy as a ground of divorce. Now validity of same sex marriage is 

another complex question to be answer by the legislature or judiciary on behalf 

of society, having in consideration sacred purpose of social institution of 

marriage. Section 13(2) which provide sodomy by husband as a ground of 

divorce for women can be changed. Similarly section 32 (d) of the Parsi 

Marriage and Divorce Act, 1936, Section 27 (7)(1A) A of the Special Marriage 

Act, 1954 will be similarly affected. 

7. Each society of the world has a political as well as a moral structure and the law 

is a perception of both of these. There exist shared ideas on politics, morals and 

ethics that make the basis of the society without which the society would 

disintegrate.
120

 Further Indian social morality, social values and religious norms 

will be affected by implanting western concept absolutely. 

8. It is believed that the only purpose of indulging in sexual activities is to 

conceive. Homosexuals cannot give birth to a child and their sexual activities 

are only for pleasure which is condemned by our society as it tramples on its 

basic fabric and challenges the moral standards that are being followed since 

ages.
121

 This is in accordance with Mill’s Harm Principle
122

 as homosexuality is 
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having a direct impact on the public health of the country and any act which has 

a harmful consequence can be curbed by the law. This justifies why Section 377 

IPC should not be taken down.
123

 This is not possible in case of intercourse 

between MSM and may increase the risk of AIDS and in case WSW may 

legalize the demand for sex toys in India. 

9. Right to privacy has been declared as fundamental right by the Apex Court by 

holding that the right to privacy is protected as an intrinsic part of the right to 

life and personal liberty under Article 21.
124

 But at the same time the Supreme 

Court held that it is not an absolute right but is subject to certain reasonable 

restrictions, which the State is entitled to impose on the basis of social, moral 

and compelling public interest in accordance with law.
125

Morals form an 

integral part of our lives and in order to protect the common perceptions of our 

society, the law has a right to curb our other rights to a fair extent. Article 

19(2A) allows restrictions for the cause of decency and morality.  

10. Even the right to dignity is a relative concept and it would in no world support 

that we can hurt the values and sentiments of our society and other people while 

exercising this right.
126

 

11. Respecting one’s privacy is a relative concept. It depends on the situation and 

what we are compromising in order to protect our privacy. In this case, morality 

and decency, which is forming the very foundation of a society, hold much 

more importance than one’s privacy. An immoral act remains immoral, whether 

it is done privately or publicly.
127

 As far as fundamental rights under Articles 

14, 19 and 21 are concerned they are not absolute. It is alright to infringe the 

freedom of the citizens if their act supports indecency, immorality and disrupt 
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public order. 
128

 Right to privacy as held by the Supreme Court, not an absolute 

right but is subject to certain reasonable restrictions, which the State is entitled 

to impose on the basis of social, moral and compelling public interest in 

accordance with law.
129

 Even the right to dignity is a relative concept and it 

would in no world support that we can hurt the values and sentiments of our 

society and other people while exercising this right.
130

 

12. The opinion in India regarding homosexuals follows the ancient traditions and 

the moral codes, which regards homosexuality to be against the order of nature. 

Hard fact is public opinion about them has not changed yet. 

13. Last but quite interesting; before this decision Section 377 reads as under;  

Unnatural offences.—Whoever voluntarily has carnal intercourse against the 

order of nature with any man, woman or animal, shall be punished with 

imprisonment for life, or with imprisonment of either description for a term 

which may extend to ten years, and shall also be liable to fine.  

There is no mention of the words transgender TGs. After NALSA case these 

words are read into this section and then whole section declared 

unconstitutional.  Now Section 377 should be read as under; 

Unnatural offences.—whoever has carnal intercourse with animal, shall be 

punished with imprisonment for life or with imprisonment of either description 

for a term which may extend to ten years, and shall also be liable to fine. 

Explanation.—Penetration is sufficient to constitute the carnal intercourse to the 

offence described in this section. 

Section 377 should be restored and amended so that harmful effects of the Court 

decisions should be avoided and its social deterrent continues. It should be as 

under; 

Unnatural offences.—whoever has carnal intercourse against the order of nature 

with any man or woman; with informed consent but against will or with animal, 

                                                           
128

Ibid. 
129

Supra note 75. 
130

Supra note 85. 

Suraj Punj Journal For Multidisciplinary Research

Volume 9, Issue 1, 2019

ISSN NO: 2394-2886

Page No: 79

ssc
Textbox



Page 25 of 25 
 

shall be punished with imprisonment for one year and shall also be liable to 

fine. 

Explanation.—Penetration is sufficient to constitute the carnal intercourse  to 

the offence described in this section. 

---------------------------------------- 
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